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The refationship between public schools and their cmployees is one of

the most frequently litigated aspects of American education: The annual
review of U:S: judicial decisions in the Yearbook of School Law typically

chronicles more than 300 cases mvolvmq employmem and labor-related
legal issues in public schools. Since most of these cases are appellate
court (lecnsnons the actual number of cases declded at the trial court level
is far higher. Add to this list those employm nt issues that are the subject

of grlcvance arbltratlon procu.dmgrs local board hcarlngs or state ad-

publlc school sctnngs tak(.s on cxtraordmary proportions.

We live in a litigation-prone §ocicty, and school districts are not ex-
empt from such litigation because conflict is inherent i in resolving am-
biguities in contracts of employment. Furthermore, adverse economic
conditions, declining enrollments, demands for educational account-
ability; and rccent interpretations of constitutional and statitory cn-
titlements have all contributed to the trend of school employees secking
redress in state and federal courts. Thercfore, 1t is not surprising that the
meloyment relationship has become a Irequent issue for judicial in-
tervention.

lucators as to what steps can bc
takcn to avoid or to reduce litigation and to mltn,ratc llablllty Judlctal
opinions do much more than S|mply prowdc a rulmg in a case. When

carefully analyzed; these opinions provide a basis for proper professional

employment issues will f m
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pracucc Judges often suggest procedures that will ensure approprlate

standards of duc process and reduce the likelihood of arbitrary or
capricious conduct

The Lhaptcrs in this text present a comprehensive and current report

of legal issues in public school employment: The authors have under-

taken extensive reviews and analyscs of judicial decisions in statc and

federal courts and related legislative and regulatory mandates involving

the pubhc school cmploymcm relauonshlp Where approprlatc they
have extrapolated legal principles that inform as well as guide the prac-
tice of tcachcrs, staﬂ’ spccmhsts : dmimstmlors, and board incmbci;s
tation of cmploymcnt practices, oﬂ'crmg both lcgal and operauonal
gundclmqs for the educator. The authors, th include principals, pro-
fessors of schiool law, and practicing attorrieys, have recogrnized expertise
in their respective chapter topic. Each provides a national perspective
but also incorporates statutory problenis associated with selected state
jurisdictions.
~ The editors i have soughl to strlkc a balancc betwccn rcadablhty and
légaJ accuracy The l:mguagc is largely non-techmcal to assist lhos"

specialized terms. Ample cltauons,lo lllustrauve cases haye beeri pro-
vided for practitioners who may wish to review the complete text of a
given case in order to amplify the legal principles identified.

The general appllcablhty of the lcgal guldclmcs will be apparent to
the practicing edt ts are in order. First; the outcome
of litigation in p nt scttings is highly dependent on
the facts involved: Subtle distinctions of fact can influence the inter-
prctauon of law: Consequently; educators arc admonished to prcscrvc a

documentary recozd of employment decisions and to recognize that each

case may carry nuances of fact t lhal contribute to a dlﬂ'ercm_]udlcml deci-

sion. Second, while the cmphaSIs in this book has been upon lcgal issues
of natlonal prommchc state and local standards may vary. Carcful

rcgulatlon and pohcy, and thc collccuvc or individual contract of
employment are csscnual in the mtcrprclauon and appllcauon of lcgal
guidelines ¢ outlined in the chapters that tollow. While this book is a
useful starting point, consultation with knowlcdgeablc counsel should be

undertaken when dealing with @ specific case.
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1
Critical Elements of the
Emgployment Relationship
Joseph Beckham

_ The employment relationship in public schools is governed by con-

tions, and contractual obhgatlons Federal constltuuonal and stattxtory

provisions that apply across state _]tl!‘lSdlCthl‘lS are treated in othcr

chapters of this book: This chapter wﬂl deal with fundamental aspects of

the crhploymcht rclatlonshlp, whlch are mﬂucnced by legdl prlhctplcs
terms of a pﬁrucular employmcm contract.

Although there is great variation in the appllcatlon of l(.gal standards
from one state Jurlsdlctlon to another, four elements of the public school
cmploymcnt relationship bear specnal scrutiny: employment qualifica-
tions, contractual obligations, tenure, and discipline.

Qualifications of Facaulty and Staff

Each state has adopted its own statutory and rcgulatory rcqunrcmcnts

to ensure that only quahﬁcd pcrsonnel teach or admmlstcr in publlc
schools: Gcnerally, the administration of a certification program and the
enforcemem of other employment quahﬁcztlons is the resPDmtblhty of
the state board of education under authorization of the legislature. In
most states, professional preparation requirements such as training and

Joseph Beckham is an associate professor at Florida State -Universily:

g
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cxperlcnce are cctabhshcd by tite state ed:ication agcncy State statutes
or regulatory provisions may also mandate additional requirements such
as good moral character; minimum age; and cmzenshlp

A locul school board u"ually has dlscréuonary authonty to cstabhsh
other rea onablc quahﬁcatlons for positions in addition to those man-
dated under state law.! In Lstdbhshmg the “reasonableness” of any
quallﬁcatlcn the «.chool board should demonstrate that a valid relation-
ship exists between thc quahhcutlon the job to be pcrformed and the

legitimate purposes of the public education system.?

Loyalty Oaths

The U.S: Suprcmc Court has considered a number of cases mvolvmg

the requirement that a loyalty oath be executed by the teacher as a con-

dmon of employmcr. Whlle thc hlgh court has obscrvcd that a state

may rcqmre teachers to be of * patriotic dlsposmon 3 the Court has

struck down loyalty oaths that make membership in an allegedly subver-

sive organization grounds for employmcm disqﬁzdiﬁcauon because such
provnslon was dccmcd unconstllutlona.lly vag’uc \

gjilrschra,rge the dutlcs o,f thc posmon to which ;hq crrrnprloyrcc is assigned.
The high court’s view is that such oaths are strictly limited to an affirma-
tion of support for constitutional government and a pledge not to act for-
cibly to overthrow the government.5

Competitive Examinations

Thc use of competmvc cxammauons as a quahﬁcation for t‘.mploy-

ly apphcd to all candldatcs and va.lldly related to _]ob rcqulrcmcms 6
However, cmployment quallﬁcatlon requireitierits irivolving a standard-
ized examination have been subject to close judicial scrutiny where
allegations of discrimination or denial of due process of law are
involved.” For 'exa'n'rip'l'e, Sb'u'th' Carclina 'r'e'qui'r'eg g'ra"duat'es' 6f t'e'a'ch"e'r-

tive test bcfor,c,rcccnvmg a ;ca(;hmg certificate. TQ ensure lhat thcrtcst
was a reasonable measure of subject matter taught in the state’s teacher-
training institutions, state authorities conducted content validation
studics; pilot tested the instrument, and submitted the test items to a
i'éiiiéw pﬁﬁél Aﬁbihéi‘ i'EViEW panel détéi'iﬁihéd thE iiiiiiiiﬁijiii ét:bi'é i'éi

tion. chcrthclcss, a group of black teacher candidates filed s sunt, since a

9?
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disproportionatc number of blacks; particularly those¢ educated in
prédommamly black colleges; did not meet the minimum score require-
ment:

A three-judge federal district court reviewed the procedures used to
d(.velop and lmplcment the test and found no violation of the equal pro-
tection clause of the 14¢th Amendment or of the applicable standards of

Title VII of the Civil Rights Act of 1964: Since the validation procedure
demonstrated that the test was related to the content of academic subject
matter found in the state’s teacher-training institutions, the court
rcgarded the test as rduonally related to a valid state purpose, i.c: ; en-
suring thit certified teachers would have a minimum level ofknowlcdge

niccessary for effective tcdchmg.“

Professional Growth Requiremerits
A school board may require that a teacher meet reasonable re-

quirements for professional growth, although the reasonableness of the
requirements may be challenged where they cxceed scholastic training
requirements fixed under state statate: For cxamplc in Harrah Independ-
ent School District v. Martin the U:S: Supreme Court upheld the dismissal
of a tenured teacher who refused to comply with a professional growth
pohcy » The policy Compelled teachers with a bachelor’s degree to eafn at
least five seimester hoiirs of collegc credit every lhrEc years: In prewous

years the board had denied salary increnients to teachers who did not
meet thc requlrcment but when this 'op'tio'h' was foreclosed by state

Residency Réijiiii‘éiﬁéiilg

The New Hampshire Supreme Court struck down a requirement
that teachers reside within the boundaries of the school district in which
they teach: The court held that the restncuon violated the individual’s
fundamental right to equal protection of the laws under the state and
federal constitutions: In balancing the denial of a fundamental constitu-
ticnal right against the state’s interest in maintaining the restriction; the
court found no reasanableJustlﬁcauon for the requirement that a teacher
reside near his or her place of duty.!

More recently, howaver the Sl‘([h Clrcult Court of Appealq sus-
tamed a residency requirement for pubhc school tcachers on the basis of

lhe rauonal relauonshlp test. The court found thc resndency rcquxrc'ment

levies. it

[ e
Q.



O

ERIC

Aruitoxt provided by Eic:

Certification Requirements for Hiring

Certification requirements may include evidence of specific job ex-
iiéi'iéiiéé, ééiisfébtbi’y bbiﬁb]éiibﬁ of Edijbéitibiiél i'étjiiii‘éii iiié' mini-
rcqulrcmcnts as are reasonably rclatcd to a valid state purposc In deter-
mining whether candidates for certification meet state standards; courts
grant consndcrablc dlscrcuon to thc admlmstrauvc board chargcd wnh

substanualé ence; 12 - o
_Certification or licensure ensures that the holder has met state re-

qmrcmems and is therefore qUahﬁcd for employmcnt in the spccnahza-

tion for which certification is gramcd Gencrally, courts will interpret
and enforce the standards established for certification with rigid cun-
formny to literal construction and will decline to intervene where cer-

tification is denied. o ) o

A Michigan Department of Education rule requiring “at least one
year of experietice tedching handicapped people” was held to require that
certification could be granted only where the teacher could documment at
least oiie year of teachiiig children in a Self-contained, special edtcation
classroom.!* Where state regulation required that only certified nurse-
teachers could be employed by the school board, the Rhode Island
Supremie Court declined to permit the hiring of noncertified nurses for
certain limited nursing duties.'* The Wyoming Supreme Court held that

the state board ol education is empowered by statute to administer cer-
tification of superintendents and acted within its scope of authority in de-
nying certification to a proposcd candidate who did not posscss sufficient
training or experience as a teacher in a rccogmzcd K-12 setting: !>

The U.S. Suprcmc Court upheld a New York statute forbidding per-

manent certification as a public school teacher of any person who is not a

United States citizen unless that person has manifested an intention to

apply for citizenship; Thc high court recognized a rational relationship

bcthén the statute and a legitimate state _purpose: in the words of the

opinion; the exclusion from certification was justified because:
Wiihiii ihé public school system; teachers play a critical part in developing
students attitude toward governmcnt and understanding of the role of

cty. . . . Furiher, a teacher Serves as a role niodel for

his students; exerting o sabde but important influence over their percep-

tions and values. Thus; through both presentation of course materials and
the example he sets, a teacher has an opportunity to influence the attitudes
6f §iijdéiii§ iéWﬁi‘d Qﬁ@éi’ﬁiﬁéﬁi il'ié pﬁliiitﬁl j‘ii&ééé éiifd a i:itiieii's‘ §b1‘i5|

democracy.?

11
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sibility ,of thc tgachcr ,to malntaln \{dlld ccrtlﬁcauon. even whcrc,local
school board officials had insisted that statutory certifi-ation_could be
waived.® Although school authorities had knowingly employed the
teacher in an area for which she was not certified and assured her that
lack of certification was not a problem, the Washington court ruled that
the teacher was not entitled to equitable relief when she was dismissed
for lack of legal qualifications, Siiﬁiiéi‘ly; the New York Court of Ap-

peals sustained the dismissal of a teacher for. “incompetency” because he

failed to qualify for permanent certification during the statutorily re-
quired six-year period. 1

Where lack of cértlﬁcatlon is attnbutable to the teacher; the lack of

legal quallﬁcauon is fatal to thc vzrhdlty of an cmployment contract; 20

However, where failure to maintain a valid teaching certificate is at-
tributable to bureaucratic delay and other extenuating factors beyond
the teacher’s control; it has been held that dismissal for lack of proper

legal qualificatiorr could not be maintained. 2!

Renewal of Certification

~ Requirements for renewal of certification, particularly when continu-
ing education is required for renewal, have generally been upheld by
courts as reasonable. A North Carolina State Board of Education regula-
tion, which provided that certificates would expire after five years and
that renewal would be permitted only upon completion of six units of
credit during the five-year period preceding renewal; was upheld by that
state’s highest court.22 Although contested as unreasonable, the regula-
tion was found to have a reasonable basis in that the teacher’s classroom
performance would be improved if the teacher broadened his or her
knowledge base through continued college coursework:

Certificate Revocation and Suspension

Revocation or suspension of the teaching certificate terminates the
h(jl'd' r"' nght to tcach and is dlstmgunshablc from dlsmlssal by a local

tunities w.thm thc state. Ev:dcnnarjy standqrds ar)d confqrmlty to due
process are usually more rigorous where the loss of a teaching certificate
is involved.

Immoral conduct related to the ¢ commission of or conviction for; a
crime constitutes the most common basis for good cause revocation or
suspension of certification. Typically, conviction of a crime is prima

5 13
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facie evidence of lmmora:l conduct; as is an admission of gullt in a

criminal prosecution: Certification revocation was affirmed in a Florida

case involving an allegatlon of moral turpltudc A police officer in pur-

stiit of vandals entered a teachérs rCSIdencc and observed several mari-

juana plants. State revocation of the teaching certificate was justified on
the basis of substantial eviderice of illegal possession:? However, where
a Florida tcachcrs ccrtlﬁcatc was initially suspcndcd based on a pollcc
report that the tea hcr clad only in trousers and socks, was found with a
fcmalc sludcnl in the backseat of l‘IIS car, thie Florida court ruled that the
evidence of impropriety was not suﬂiclcnt to _]ustlfy suspension. R
Where coiirts otherwise have been preserited with the question of
whether ¢ or not specific conduct of a teacher constitutes moral unfitness
that would justify revocation or suspension of certification, they have
generally required that the conduct must adversely affect the teacher’s
classroom pcrformancc or rclauons wnh students or collcagucs For ex-

unless it was shown that the conduct indicated ,unﬁtngss,t,o teach or
otherwise adversely affected performance as a teacher.? Incidents of ex-
tramarital heterosexual conduct; when balanced against years of highly
rated teaching and the support of local board and school personnel; were

held insufficient to justify revocation of certificate in Iowa.?

The contract of employment is a critically important document that

cstabllshcs thc rlghts and rcspOﬂSlblllllcS of contracting parties and pro-

vides essential guidelines for the administration of publlc scih(}qls’ 7@0}1:

tracts negotiated between a school dlstrict bcard of education and an
cmploycc are sub_,cct to provnsxons of statc statutes and admlmstrauvc

are stnctly cnforccd by courts. For anmplc thc contract ofcmployment
between a teacher and a local Georgia school board stipulated that the
employee could not resign without the local board's consent and added
that resignation without board consent would authorize the local board
to recommend a year’s suspension of certificate. The local board refused
to accept the teacher’s resignation, sought to hold a hearing, then
dismissed the teacher for immorality and recommended revocation of
certification. On appeal; the teacher invoked the contract provisions that
fimited the board to recommend suspension for a year due to wrongful

termination of the contract. The state school board’s decision sustammg

13
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the teacher’s position was affirmed on appeal; and the appellate court
directed the local board to confine its action to proration of salary for the
period served prior to the remgnatlon, recommendation of the one- year
suspension of certlﬁcatc, and placcment of a letter of rcprlmand in the
teacher’s personnel file:” A teacher who signed an agreement that he
Would not claim tenure by default lfgrantcd an additional year of proba-
tion was held to his agreement h a New York court. The board had

bccn askcd to reconstdcr dcmal ol thurc and oﬂ‘cred thc tcachcr a con-

nonrcncwal Thc offer of the board was found to have bccn madc in
good faith, and the agreemernt by the teacher was not considered co-
erced.2s

A contract may be consndered brcachcd whcn one party acts
unilaterally to change a material element of thc original agreement.
Uiidér a iiégotiéitéd agrééiﬁéﬁt a §bhool diétrii:t ag'ree'd to a salary'
days. Followmg thq negotla,uons, the school board umlaterally altcrcd
the starting date of the school year. The change resulted in the loss of five
Workiﬁg 'day's— Whibh rédﬁbéd téaéhéris' Salariés iiiidér a 'salai»y éoﬁibiitai

n under the terms of the
ncgotlatcd agreement; and the board was liable for the salary losses plus
interest; %

An employee’s unforced resignation is normally considered a breach

of the contract and prohibits that employee from claiming rights under

the contract: A Utah teacher/coach,; displeased with his reassignment to

anothcr school in the district, rcsngncd He contended that this resigna-
tion was from the school and not the district. Relymg on the lcgai prop-
osition that employment contracts can be altered only by mutual con-
sent, the court held that the 'mployee had restgnéd from employment in
the district and thcreby waived all rlghts to termination procedures:3

Several brcach of-contract cases brought against school districts have
|nvolved interpretation of oral agreements or lmphcd contractual com-
mitments. As a general rule, oral agreements cannot be considered as a
contractual right to continued employmerit in a school d|str|ct When
disputes arise, express contractual provisions are favored over lmplled
contracts.

In Alabama an oral contract bctwccn a clcrk typlst and the school

a Ml,srsrssnppl cafctcr!a,managcr could not rely on an oral contract to
establish a property right to continued employment; the board could ter-
minate her employment at will.32

N
Mg |
o,
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A school board pohcy provndlng addltnonal compensation to voca-
tional education teachers who complctcd certification requirements was
relied on as creating a de facto policy for additional compensation to
alrcady ccrtnﬁcd vocatnonal cducatlon tcachcrs in Anzona Thc rcvncw-

tcachers stgncd contracts, which callcd for qucnhc salaries, the fact that
other teachers were paid more was immaterial, ™

Relationship of Local Contracts to State Statutes

The subordinate status of a local contractual agreement, when in
conflict with the provisions of state statute, has regularly been recog-
mzcd by .courts; In a Pennsylvama case a teacher who had been tenured
in one school district sought to require a second district to continue her

as a substltutc for an cmploycc on lcavc of abscncc Thc statc in-

profcssnonal emiployee contract had been negotiated, thc COurt inter-
preted school code provisions defiriing “substitute” to mean that a profes-
sional employet could be hired devoid of rights to hearing and dismissal
for cause and that a professional contract would riot be controlling.™
When agents of a New York school district requested that licenses be
granted to teachers holding certificates of continuing eligibility for
tcachlng classes for emotionally handicapped children, the court refused
to grant the licenses on the grounds that state education statutes pro-
vided that no license could be validly issued absent a competitive ex-
amination, 3

An employee who allcges that a school district is falhng to comply
wnth statc statutory provnsnons govcrmng cmploymcnt contracts wnll nor-

classified cmployccs since the aides were not considered to come within

the protection of the statutes.% When prospective principals sought to

require a school board to appomt them to positions by rank order as

determined by scores on admlmstratlvc examinations;, the Illinois

Supreme Court ruled against them by interpreting statutory mandates

requiring appomtmcnt “for merlt only as permitting the local board to
exercise its discretion in the appointment of principals.

Board Policies and Regulatory Provisions

A board of education’s power to make and enforce pohcncs applicable

to employment agreements is discretionary, but must be exercised

within the statutory authority granted to it for purposes related to the

s 15
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operation of schools. The board’s power should be exercised in a

reasonable manner and its policies should be uniformly applied
throughout the district to avoid any allegation of arbitrary or capricious

action.
Numerous cases illustrate the apphcauon of admlmstranvc rcgula-

tions in situations involving the contractual rights of cmployccs In West
Virginia an employee handbook promulgatcd by the state board of

education provided that employees who met objective cligibility re-

quirements for a vacanl professional position had a right to an interview

for the position; The court strictly constried the personnel regulations in

favor of an cmployEé who had appllcd for a position as an assistant state
supcnhtcndent and ordered that the employee be given an interview
before any denial of his apphcatlon 38 Similarly, a probationary special
education teacher in Ncw York City relied on regulations promulgated
by the chancellor and the local board creating a right to be evaluated
before dnscontmuatnon of her services. The court held that ad-
ministrative riles that affect substaiitial nghtéfo’f employees may not be
waived by the local board and ordered evaluation and a new determina-
tion regarding continuation of employment,3 :

Nurerous school board policies have been held to be reasonable

dnrccuvcs for controllmg contracts of employment. Failure to comply

with a board’s request that the teacher submit medical verification of her

ability to resume teaching duties was held to be a reasonable basis for de-

nying salary.® A school board pollcy that required teachers who re-

ceived full pay while on mllltary reserve leave to turn over to the board

payments received for such reserve service was upheld in Colorado:#

However; an lowa school board policy requiring school émployccs to

take vacation leave while participating in National Guard training was

struck down as violating a state statute pfohnbmng dlscrlmlnatlon

against employees because of mcmbcrshlp in the National Guard.+

Rules and regulations apphcablc to employmem condmons in a

school district should be spclied out in an employment contract. For ex-

ample; if an employment contract between a local board and a teacher

refers to regulatory provisions governing due process procedures for ter-

mination; then those provisions will govern the responsibilities of the

parties involved in the event of a termination of employment. +
Noncontractual Duties

Certain duties not spccnﬁcd in an cmploymcnt contract may be re-
quired of teachers in addition to regular classroom instruction. Depend-
ing on the Jurlsdnctnon dutncs stich as supervision of extracurricular
activities, coaching, club sponsorship, monitoring; and related as-

signments may be assigned without reference to a specific contract
obligation. However, noncontractual duties cannot be required where

9 18
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thc actmty is unrclatcd to a school program or educational Ob_]cctlve H

Utider New York law a school board may ask tcachers to perform super-
visory duties not required under the contract, provided that additional

compensation is paid, dutics are cqultably aSS|gned and dutles urc
related to respective subject matter ficlds in which the teachers has e ex-
pertise. 5 Other courts have held general studcnt supervisory duties to be
within the implied requirements of a tcaching contract.#

Teachers may not refiise to Supervise cxtracurrlcular activities re-
qulrcd as a condition of employment regardless of whether those dutlcs
arc specificd under contract. Courts have construcd thc refusal to
assume extracurricular supcrv;sorx,dugcs as an lllcgalﬁs;rlkc or !nsuborj
dinat:on justifying nonrencwal .+’ The Illinois Court of Appeals has held

that teachers could be required by the school board to supervise evening
and weekend student activities; even when the rate of compensation for

such supervisory services are below that for in- -school supervision.* The

Kansas Suprcmc Court uphcld the validity of an employment contract

provision that made acceptance by the teacher of a supplemental con-

tract for supervision of extracurricular activities a prior condition to

oﬂ'crmg a teachmg contract: ¥

An Alabama appeals court upheld a school board’s decision dismiss:

ing a tcnurcd guicdance counselor for insubordination. After a review of

cwdcncc, it was establlshcd that the counselor refused to mect his as-

sigiied duity as a supcrwsor of chlldrcn prior to the bcqmnmg of the

school day. The supervision assignment was rotated among r staff; but the

counselor felt that guidance counsclors should be exempt from this

rcsponsnblhty A formal rcprlmand was lssucd the counsclor rcspondcd

by filirig @ grievarice. Although the grievance was sustained on a pro-

cedural crror, the court corisidered the teacher's conduct in reaching its
decision and concludcd thcrc was sufticient evidence of a willful refusal
to obey a reasonable order of a superior official to justify dismissal.®

Teniifre

Tcnurc or Contmumg contract provisions in state statmé laws
guarantec a property entitlement to professional stafl The nature and
extent of the property right will dcpcnd on the interpretation of statute
lawina spccnﬁc;]urlsdlcuon but it is gcncrally accepted that the intent of
tcnurc statuies 1s to compcl proccdural duc proccss in dismissal or othcr

staff from un_]ust or. arbltrary cmploymcnt dccnsnons

Tenure has traditionally been considered the most substantlal prop-
crty right in employment that state statute or board policy could convey
to the school employce. However, the security provided by tentred

0 17
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status is not absolute; as decisions relative to dismissal for cause and

reduction in force makq cxcccdmgly clear: Perhaps the slnglc most
slgmﬁcant benefit convcycd by tenure is the requiremerit that the school

board carry the initial burden to provide sufficient evidence to warrant

an adverse employment decision:
Probationary Period
Most tenure statutes specify a peried during which the employee

holds probationary status. The provnsnons typically cstabllsh dates by

which time probationary teachers are to be notified of any decision not to

renew their contracts and mandate evaluation of the probationary

employee.
The requirement of a probationary peric is strictly enforced by state

courts, which generally insist that the cmployce meet the requirement of

consecutive years of full-time service: For example, although a Kansas

teacher had bcgun employment the prevtous year, she was niot rchlrcd

for a second year, because of uncertain federal funding, until late

September in a school year that began on August 22. According to the

Kansas Suprcmc Court, thxs one-month gap in cmploymcnt meant that

the tenure “time clock” had to be reset, as consecutive service could not
include the year of probationary cmploymcnt prior to the gap.52
Tenure rights in most instances apply only to employment in the
dlstrlct where th rlghts were acquired. After having attained tenure
status in one district, a Kentiicky teacher resignied his position. He later
acccptcd cmploymcnt in another district where he taught three years
before being notified that his contract would not be renewed. The
teacher sued, charging that the board violated his tenure rights. The
state suprefe court disagreed, ruling that to gain tenure status; a
teacher must be reemployed after serving four years in the districtss

The apphcablllty of teacher tenure laws to othcr professlonal
Erﬁf)i()&ééé has been the subject of review in a number of appellate deci-
sions: The Missouri Court of Appcals ruled that a school principal was
ineligible for permanent status and not protected from nonit “ewal
under the state’s tcachcr tenurc prowslons 54 Undcr Alabamas lav/, a
teacher tenure law in contcstmg his transfcr from that posmon 5 In II-
linois an appcllatc court ruled that some physical education instructors
were improperly suspended because they were protected by tenure and
could be reassignied to teaching positions but not to coaching duties,
sinice 'co'a'ch'i'ng i-esp'bﬁsibilities Wéi‘é iibt p’i-'o'té'cté'd b’y thé téiiiii'é Siéiijié 5%
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assugncd to the posmon of a teacher had no lcgmmatc claim of cnutlc-

mient to his position as principal, since his continuing contract was silent

on the qucsuon of reassignment and state statute authorized school

boards to reass:gn admimstrators wnhout a showmg of good cause.”

employed prirnicipals, supervisors; and teachers. When declining enroll-

ment reqtiited @ school district to demote some principals; it followed a

policy of demotion in inverse order of length of cmploymcnt as a prin-

cipal. The Minnesota Supreme Court found this action comrary to the

statute and required that demotion and transfer be governed by seniori-
ty as an cmploycc in thc dlstnct 58

tected by thc teacher tenure law In lhlS case, a teacher wa appomted
superintendent to serve the three remaining years of a former super-
intendent’s contract. At the conclision of the contract term, he was not
Fééjipbih’té'd as 'supé'riiitéii'déht b"m ihétééd was as's'ig'n'c'd a teaching pcsi-

The cmpld;ihicnt status of a substitute teacher does not ncccssanly

create an entitlement to continued employment,$ nor can a teacher nor-
maﬂy receive credit for substitute service in establishing a claim for
tenured status:# However; the cmploycc s status as a substitutc must be

clear and there must be no evidence of an intent to mislead the zmployee

with respect to that status. 52

Conmdcrauons relative to lcngth of service and actual cducauonal

functions appear to be primary factors in determining eligibility for

tenure. Thus certified remedial and supplemental teachers who were

regiilarly emiplo d on an hourly basis by a board of education in a state-

funded and legislatively mandated special education program were held

to be teaching staff members within the meaning of New Jersey's tenure
law and entitled to acquire tenure.

Acquisition of Tenure by Default or Acquiescence

An issue frequently addressed in court decisions involving tenure is

thc provnsnon in some states for a so-called tenure by default or ac-

quiescence: New York courts have been particularly lenient with proba-

tionary teachers seeking to establish this claim to continuing contract. In

two New York cases; school cmployccs successfully claimed they had ac-

quircd tenure by default; After serving as a fourth-grade reading teacher

on probationary status for three years, an employee received notice that

the board was ot granung her tenure. However, she contitued to teach

as a part-time remedial reading teacher for two ycars and then three ad-

ditional years at full-time: At that tim~ she was again notified that tenure

12
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would not be granted and her contract would not be rcncwcd In hcr ap-

peal the teacher contended that she had acquired tenure by ac-

quiescence at some point during this Elght years of cmploymcnt

Holding for the teacher; the appellatc court remanded the case for dctcr-

mination of her tenure area;t

The facts of the other case were somewhat similar. In th’is ih's'téh't:c a

tenured assistant principal had accepted reassignment to the position of

acting principal only after assurances from an assistant suiperintendent

that this assigmment was “to be consndercd an assignment continuous

with your present one. ” Four years later he became a licensed principal

and with the enactment of a new tenure law began serving a new nroba-

tionary pci'lod At the end of this period the board denied tenure. Over-

turning this action;, the court said that after nine _years in the position
and becansa of the earlier assurarices, he was entitled to tenure by ac-

Massachusctts had mtcrprctcd lts tenure statute to grant a proba-

tlonary teacher tentire by default where notice provisions mformmg of

termination or nonrenewal were not met. A notice of termi ation, sent
by the superintendent rather than the school committee; was held in-
valid and reinstatement with tenure was accorded to a teacher. The in-

vahdlty of the notice was predicated on the s statutory rcqunrcmcnt that

only the school committee was empowered to deny tenure to the

teacher.%
While decisions grantmg tenure by default are numerous; two court

dcclswns seem to restrict the apphcatlon of this c)étraordlnary rcmedy
Both cases relate to the school employee’s status as less than a full-time
employee. In Illinois the court held that a teacher who had completed the

required probationary period of two consecutive years was riot eligible

for tenure because the board,; for reasons of declining enrollment, hired

the teacher on a part-time basis for the third year.¢ In Arizona an ap-
pellate court affirmed the decision of a school district thit rcfuscd to
grant tenure to a certified employee who was neither a full-time teacher,
a school prmcnpal dcvotmg 50% of her time to classroom teaching; nor a
supervisor of children’s activities;s

Waiver of Tenure Rights

ththcr an cmplo ee may be deemed | to have waived tenure rlghts is

depeniderit on the court’s construction of state statutes and employment

agreements. The Oregon Suprcme Court concluded that a permanent

teacher does not retain tenure when changing _]ObS as the result of a

transfer to another district. The plaintiff in this case was a special educa-

tion teacher who transferred to an intermediate district and after two

years was dismissed.8 However; under Tennessee law; a tenured
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teacher who rcsngns and then is rccmploycd by the dlS[rlCl retains tenure

status.” While Tennessee school employees do not waive tenure, the
district is under no obligation to rehire them:;

Under the terms of a Michigan collccuvc bargammg agrcemcnt ifa
teacher takes a leave of absence buit fails to notify the school district of an
intent to return; it would be consndercd a voluntary resignation: Provi-
sions of the state law specified that a tenured teacher could not be dchlcd

continuing contract solely by taking a leave of absence, nor could a

tenured teacher be terminated without mutual consent. The school

district sought to terminate a tenured teacher on leave of absence when

the teacher failcd to notify the board of her intention to return within a

contractually established deadlinc. The appellate cotirt took note of the

fact that the district failed to advise her of the contractual requirement to

noufy the board of an intent to return and concluded that the tcachcrs

effort to lmmcdlatcly notify the board of that intention once she received

notice lhat the deadline had passed was evidence that the teacher did not

consent to termination and had not in fact resigned her tenure position. 7!

A teacher who had achieved tenured status was suspended due 1o a

rcducnon in staff because of dcclmlng enrollment. In accepting part-

time employ ment, the teacher was required to sign a provision that effec-.

tively denied any futurc employment rights bcyond the one-year tcri of

the employment contract. After nonrenewal at the end of the stipulated

contract period, thc tesichier contested the provision as invalid when ap-

plied to a tenured teacher. The lowa Suprcme Court agrccd inter-

preting those pruvisions of the school code dcalmg with granting tenure

and due process rights as being méorporatéd in the teacher’s contract
and thus nullifying the “one-year-only” clause: The clause was held not
to constitute a waiver of tentire, nor would it be considered as a basis for
good cause in nonrenewal of a tcnured teacher’s comrac :

A tcnurcd lcachcr who suﬂ‘crcd severe hcadachcs was advnsed to l'\kc

Carolina appcllalc court hcld the tcachcrs cmploymcm as a career

teacher terminated by operation ¢ of law when she elected and received
the disability retirement benefits.”

Other Adverse Empiﬁymeni Decisions

dcc:suons of school boards or admlmstrati\}c agcncncs to ensure com-

pliance wnh statute law, contractual obilgauon or evidentiary stan-

dards. While a court is reluctant to substitute its judgment for that of the
school board, evidence that a school board acted arbitrarily and

'- i4
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would Justify court interverition.™ In addition to dismissal decisions;

other adverse employment deCISIOnS revnewable by courts include

suspensmn, demotion, transfer, reclassnﬁcatlon reprimand, and failure
tO prormote:

Suspension

The s statutes of most states are silent on the authorlty of school boards

to use disciplinary suspension: Nevcrtheléss there have been some cases

challenging whether suspension may be lmposcd as a penalty for

misconduct. In one case a teacher’s refusal to submit to a required

psychologlcal examination to determine mental competericy was a prop-

er basis for a decision to suspend wnhout pay under New York law,7s

However; a California court has ruled that continued suspension for

refusal to submit to repeated or addmonal testing, absent a finding of

mental i incompetency, is u unjustified. 7
In a case from Illinois, an assistant football coach sought to invalidate

a three- -day suspensnon wnhout pay lmposcd by the school board asa

Supreme Court lnlcrpreled the school code which outlmcs the pro-
cedure to be applied when a board dismisses or removes a teacher; as im-
plying authority to temporarily suspend a teacher, provided a hearing
on any proposed suspension is granted.?’

In a New York case, the state supreme court upheld a school board’s

imposition ofa ﬁve-ycar disciplinary suspension. In overturmng ajudg-

ment of the appellate court that had reduced the terms of the teacher's
suspension to three years, the court noted:

The courts should show parhcular dcfercnce in matters of internal

discipline to determinations made by boards of educauon which possess a

peculiar sensitivity to and comprehension of the complexmes and nuances

of personnel administration and have responsibility for appropnate ac-
commodation for administration, teachers, pupils, parents and the com-
munity.78

Suspcnston may | be lmpOSCd as a prehmmary step in the dismissal

process. South Carolina statutes authorize s suspcnsnon prior to dismissal
proceedmgs The state supreme court found that a board of education
had not violated a teacher’s procedural rights by suspcndmg him without

providing time to correct deficiencies;” The supcrmtendem had in-

formed the tcachcr by letter of the reasons for the suspension, and the

board had accorded him a fair and lmparnal hcarmg prnor to dlsmlssaJ

An issue in many pre-dismissal suspension cases is the employecs

r;ght to pay during the period of s suspcnsnon An Arlzona appellate court
ruled that a board of education had no anthority to suspend without pay

22

15



O

ERIC

Aruitoxt provided by Eic:

even though the ’susge,quem dismissal was proper:#® Similarly, in two

decisions. New York appellate courts held that a tenured teacher may

not be suspended without pay pending final disposition of charges

against him.#!

Transfer and Demotion

Authority to transfer or demote is normally an implied statutory
power of a school board, but challenges to this auithority have increased:
Frequently, courts are asked to determine whether thesc forms of school
board employment decisions are violative of contractual obligations, ar-

bitrary and capricious; or otherwise related to the denial of a specific
constitutional or statutory employment right.

Thie question of whether a transfer constitutes a demotion that trig-

gers statutory due process procedural protections is often a matter of fact
to be determiined at trial: Factors to be considered may involve more

than a simple determination that the employee’s salary remains un-
changed. For example, an administrator who had been employed as
director of vocational education received notice that; under a
reorganization plan, his position as a school administrator was

climinated. He was given a niew job description: It was held that this

change in the job description, which reduced fringe benefits and made
the former administrator subordinate to the principal, when previously

the principal had been subordinate to him, constituted a demotion in

position. The school board failed to show justification for the demotion,
' thus supporting the court’s conclusion that demotion was arbitrary

Often; the predominant issue ini a transfer case involves the extent of
procedural due process required. In Georgia, three statutory considera-
tions govern whether a transfer may be considered a denial of due pro-
cess employment rights: responsibility, prestige, and salary. In a case in-
volving a school principal’s reassignment to director of an alternative
school program, the lower court conciuded that the principal’s transfer
reduced his prestige and responsibility, even though he received an in-
crease in pay: The court held that such a transfer required a due process
hearing. The Georgia Supreme Court reversed this decision, inter-

te to require all three featiires — less responsibility; less

preting the statute to requi
prestige, and less salary — not just one or two of them.®

The primary issue in a number of cases is whether or not the transfer
was a demotion. 'The Pennsylvania Commonwealth Court riiled that an

“elementary principal had been demoted when he was reassigned to “aux-

iliary duties” in another elementary school, even though his salary re-

mained the same. The court reasoned that he was no longer in complete
charge and was no longer in a singular position.® Similaily, a tenured

Massachusetts principal was held to have been demoted when the school
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commiittee assigned him full-time classroom teaching duties at a lower
salary.s 7 -
Principals in Florida and Tennessee were unable to establish that

their transfers were demotions. A Florida principal whose status was
changed to “program coordinator” was unsuccessful in his claim that his
new position was not similar and his salary was not the same, conditions
necessary to grant a hearing according to statute:® In another case the

principal’s title and base salary remained unchanged, but since he now
headed a smaller school with fewer teachess, his total compensation

relative to fringe benefits was less. The court rejected his argument that
the transfer required additional due process protections.»

If a transfer or demotion is .+ substantial penalty imposed for im-
proper conduct, full due process righits should be accorded the employee,

The Fourth Circuit Court of Appeals affirmied a North Carolina federal

district court's decision upholding demotion of a “career” teacher to the
position of “tatsr.” The demotion was a disciplinary penalty imposed
because of an incident in the teacher’s classroom in which she read to the
class a confiscated student note containing three “vulgar colloquialisms.”
The court found no merit to the employce's claim that her First and 14th
Amendment rights were violated. State statutes provided adequate

notice of proscribed condict, the hearings accorded met due process re-
quirements, and the evidence refuted allegations of racial discrimina-
tion:s ,

All ad- erse employmient cases require a prima facie proof that the
employment decision is sufficiently adverse to justify a iegal remedy. A
claim that a change in teaching schedule was substantially motivated by
a desire to retaliate against the teacher’s exercise of free speech ‘was not
enough (o establish a claim for violation of First Amendment rights,
While a teacher’s activity as a representative of her teaching association
was considered to be protected under the First Amendment, a change i
her teaching schedule was not considered a sufficient legal injury justify-
ing relief. The federal district court reasoned that if a sanction is to be

pleaded; it must be shown that the consequence of the sanction woiild
have a chilling effect on the exercise of constitutionally protected rights.
In the abscnce of a sufficiently adverse personnel action, such as reduc-
tioit in rank or loss of pay, a teacher’s claim would not be subject to court
action; even though the administrative decision could be substantially
motivated by a desire to curb the exercise of substantive constitutional
rights.® , o o

_ An employment decision may be sufficiently adverse to require that a
school board provide a defensible basis for its decision, even when the
decision involves a failure to promote. An Iowa statutory preference for
school district employees did not justify the promotion of a school

employee to a position as audiologist, where the evidence demonstrated

17 R4
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that he possessed the requisite technical skills but lacked the ability to
cooperate and coordinate his activities with others; was often abusive
and insulting in professional relations, and contributed to discord and
dissidence among staff.® : )
In an unusual administrative law case from New York; a teacher who
was officially reprimanded by the school board for misconduct sought to
overturn the board's decision as an excessive penalty. The appellate
court took note that the reprimand was related to conviction for the
felonious offense of drug possession and concluded that the reprimand

was not excessive. Rather it was so lenient as to be arbitrary and
capricious and an abuse of the board's discretion. The court ordered the
board to reconsider its decision, presumably to enforce a more stringent
pe. alty 91

Summary

Educators must be alert to the statutory mandates; regulatory provi-

sions, and contractual obligations that are unique to their particular
state or local school district. Local school boards must take care to exer-

cise power within the scope of delegated constitutional or statutory

authority for valid state purposes. Whether that purpose relates to the

efficient management of the public schools; the education of pupils; the
maintenance of appropriate discipline; or any other recognized state
purpose; the principle of reasonableness should guide the deliberations
of the school board or its agents. ) )

Every aspect of the employmefit relationship, whether related to the

evaluation of professional qualifications, the administration of contrac-
tual agreements, the awarding of tenure, or the determination of ap-

propriate discipline; should emphasize the rational relationship between
the legally defined mission of the public schiool and the rale or policy to
be implemented. Judges will insist that public school officials be guided

by principles of fairness; reasonableness, and good faith in dealings with

public school employees.

Courts remain reluctant to intervene in the cmployment policies of
school boards uniess the employee can make an initial showing that the
employment practice goes beyond the authority delegated to the board,
was arbitrary or capricious, or otherwise violated the constitutional or

statutory rights of the public school employee. If the employee is suc-

cessful in carrying this initial burden of proof; then the school board

mitist show that the policy or practice in question is within the scope of its
authority and is fairly and reasonably applied. Consequently, it is im-

portant for the school board to have a clearly articulated basis for
emiployient policies and to establish fundamental guidelines, through
constltation and deliberation; to ensure fair and reasonable implemen-
tation of that policy.
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Diserimination in Employment
Martha M. McCarthy

Public cmploymcnt has not been immune to the problcmr of
discrimination against various segimients of our citizeniry. Indeed, a
subslantlal portion of cducatlonal employiment litigation pertdins to
allegations of unlawful discrimination. Decisions regarding hiring, pro-
motion, and a host of other concerns have generated charges that in-
dividuals have been discriminated against because of inherent traits
rather than because of their quahﬁcauons and abilities,

) This chapter provides an overview of litigation in whlch courts have
interpreted educational employees’ rights to nondiscriminatory treat-
ment and employers’ obligations to ensure equal employment oppor-
tunities. Specifically, protections against discrimination based on race,
sex; national origin, religion, handicaps, and age are covered. Because
of the range; volume; and complexity of the litigation in this area, the in-
tent of this chapter is to identify applicable legal prmcnplcs rather than to

present a comprehensive analysis of all recent cases:!

Claims of racial discrimination in educational employment have
resulted in numerous lawsuits brought under the equal protection clause
of the 14th Amendment and federal civil rights laws. The majority of the
cases have involved hiring, promotion;, job assignment; and staff reduc-

Martha M. McCarthy is a professor of education and associate dean of faculties at Indiana
University.
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tion practices that allegedly discriminate against minorities:? Also, the

operation of affirmative action programs has rcsulted in claims of

discrimination against the racial majority or so-called “reverse
discrimination.”

have focused on prcrcqunsntcs to employment that eliminate a dlspropor-
tionate percentage of minorities from the appllcant pool. The law is clear
that a facially discriminatory racial classification, such as a government-
al policy barring minorities from a certain position, violates the equal
protection clause of the 14th Amendment unless justified by a compel-

ling governmental interest. However; most allegations of racial
discrimination in connection with prerequisites to pubhc employ“ncnt do

not involve overt classlﬁcatlons, rather; thcy entail claims that facnally

eutral employment policies adversely affect minority employees. In
d lndl lduatls must prove that thcy havc bccn vxctnms

clause:
Public cmplqycrs can defend a constitutional charge of dis-

criminatory intent by showing that the prerequisite to employment
bears a ratlonal relatlonshnp toa lcgmmalc governmenital goal. For ex-
amplé, in 1978 thc U:S. Supreme Coturt affiritied a lower court's conclu-

smn that 4 state’s use of lhc Natlonal Tcachcrs Exammatlon for tcachcr

for certification.? The trnal court was convmccd that the test was valid in
that it mcasurcd knowlcdgc of course content in teacher preparation pro-
grams. The court further reasoned that there was sufficient evidence to
cstabllsh a rclatlonshlp bctwccn thc usc of th” test scores as a factor in

Ob_]CC[lVCS such as chcouragmg teachers to upgrade their skills:

Bccausc of the dlﬂiculty m provmg unconstitutional intent; plamtlﬂ's

pnmanly on Title VII of the Civil Rights Act of 1964. Title VII pro-

hibits employers with 15 or more cmployccs,icmploymcnt agem:lcs, and

labor organizations from discriminating against employees on the basis

of race; color, religion; sex, or national origin and covers hiring, promo-

tion; and compensation practlccs as well as frmgc benefits and other

terms and conditions of cmployment ¢ The law allows cmploycrs to im-

pose hiring restrictions based on sex, national origin, or religion {but not

on race) if such characteristics are bona fide occupational qualifications.
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In challcngcs to lacnally ncutral pohcncs with a dlsparatc lmpact on

groups protcctcd by Title VII, proof of discriminatory intent is not
ncccssary After an initial inference of discrimination (prima facic case)
is established; the burden shifts to the employer to prove that the policy
is justified by a valid job necessity. In a Title VII disparate impact case,

a rational or legitimate nondiscriminatory reason for the employment

pollcy is insufficient to rebut an inference of d|scr|m|nauon the policy

must have a manifest rclauonshlp to the job. The Supreme Court has

ruled that tests used as a prcrcaulsnc to employment that dispropor-

llonatcly eliminate minority applicants must be validated as assessing

ability to pcrform the specific jobs for which they are used.’ _
Ina srgmﬁcam 1982 decision; the Suprcmc Court ruled five- to-four

that prerequisites to cmploymcnt or promouon with a disparate adverse
impact on minorities violate Title VII even though the “bottom line” of

the hiring or promotion process results in an appropriate racial balance.

While acknowledging that ewdcncc ofa nondlscrlmmalory work force

might in some instarices assist an employer in rebutting a constitutional

charge of lntcntlonal dlscnmlnauon, the Supreme Court majority

reasoried that where “an identifiable pass-fall barrier denies an cmploy-

ment opportunity to a dlsproporuonately largc number of minorities

and prcvcnts thei from proceeding.to the next step in the selection pro-
cess,” that barrier must be shown to be job-related to satisfy Title VIIL.6

The majority declared that Congress did not intend to give employers

“liééiiéé t6 diét:i'iiﬁiiiété égéi'n’ét soine cmployccs merély because other

policies wnh a dlsparatc advcrsc lmpact is not lmposslble to sallsfy In
1981 the Fourth Circuit Court of Appeals found no Title VII violation in
connection with a school district’s use of certification gradcs based on
scores on the National Teachers Examination to determine tcachcrs
salaries.” Although the certification grades resulted in the denial of pay

raises to a much larger proportion of black than white teachers, the ap-
pellate court reasoned that the practice was _]usuﬁcd by the job necessity

among low-rated inslmctlonal personnel. As dlscussed prcvnously, this
practice had already withstood constitutional challenge because inten-
tional discrimination was not established.

In addition o challenges to facially neutral policies with a dlsparatc

tmpact on miinorities, some employccs have allcgcd that they have re-
ceived discriminatory treatment because of their race or other protected
characteristic in violation of Title VII: Plaintiffs carry a heavier burden
of proof in suhstantiating disparate treatment in contrast to disparate
impact under_Title VII. In dlsparaté lrealmcnt cases; plaintffs must

prodice proof of the employer’s intent to treat individuals differently

_ 24

31



Q

ERIC

Aruitoxt provided by Eic:

rclatlvc to snmllarly sntuatcd mcmbcrs of another race; which is similar to

the constitutional standard under the equal | protection clause:
To establish a prima facie case of disparate treatment in connection

with hiring and promotion practices, the plaintiff must first demonstrate
membership in a group protected by Title VIL. Then the individual

must show that he or she applied for and was qualiﬁcd to assume the job

sought and was rejected despite such quahﬁcauons The individual must

also produce evidence that the position remained open after the rejection

and that thc cmploycr conunucd to scck applicants wnh thc planntnﬂ's

rebut the mfcrcncc of dlscrlmmatlon by artnculalmg a non-

discriminatory reason for the action: The burden of persuasion remains

with the plaintiff to prove by a preponderance of evidence that the

legitimate reasons offered are mere pretexts for dlscnmnnanon

Courts have accepted cmploycrs asscrted nondlscrlmlnatory reasons

differential trcatmcm if the mdwnduals hiave not bccn ceruﬁcd or
~ualified for the positions sought or if the cmploymcnt decisions have
been baSCd on quality of performarice or other considerations unrelated
to race.’ Howavcr minority plaintiffs have prevailed with evidence that
the avowed nondnscrlmlnatory reason was merely a pretext to mask
dnscrlmmatory motive. For example, a black employee established a
prima facie case of discrimination by cstablishing that a school district
paid him less than his white counterpart for substantially equivalent
work. The school district argued that the pay differential was based on
nondiscriminatory reasons related to differences in performance and job

responsnbllltlcs But thc appcals court concmdcd from thc tcstimony that

Judgmcnts involved. Courts have been rcluctant to strlp employcrs of

their prerogative to base such decisions on pcrsonallty and other subjec-

tive factors. Employ rs are not rcqmred to accord prcfcrcncc to

minorities if nonminority apphcants are considered better or mcrcly

equally quahﬁcd for availablc positions: The cmploycr has dnscrctxbh to

choose among candidates with similar crcdcntnals, provndcd that thc

decision is not grounded in discriminatory motives. However, the

judiciary p}so has recognized that “greater possibilities for abuse . . . are

inherent in sub_]cctive definitions of employment selection and promo-

tion criteria” because of the potcntnal for masking racial discrimination. 1!

Statlstlcal cvldcncc oftcn plays an lmportant rolc in cstabllshmg a

ference of disparate treatment can be established by evidence of gross
statistical disparities between an employer’s work force and the

5 3D
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avallabllny pool or by evidence that minority cmployccs have been

confined prlmarlly to a few schools with predominantly mmorlty pupils.

In 1982 the Fourth Circuit Court of fippcals ruled that if such a pattern

or practice of employmcnt di”"rlmmauon is established; the burden of

proof shifts to school authorities to rebut thc discrimination chargc i2

Acknowledging that the plamuﬂ‘ usually retams the burden of proof in a

disparate treatimeiit case, the appeals court réasoned that a finding of

either intentional discriim’ ition or a recent pattern of dlscnmmauon in

a school district_warr placing the burden of persuasion on the’
employer lo_]usufy chalienged practices.

Once unlawful discrimination is establlshcd in cmploymcm prac-
tices; federal courts have broad discretion in ordering equitable relief: In
addition to requiring that victims of discrimination be hired, promotcd
or reinstated in the next available positions, courts have awarded back
pay to the date of the discriminatory act and have granted retroactive

scniorlty undcr ccrtam condluons to restorc such cmployees to lhcnr

negotiated or mamlamcd wnh dlscrlmmatory intent are not vulnerable

to attack under Title VII; even though they may perpetuate the effects of

past mlcnuonal dlscrlmmauon it

léngthy, somc cmploycrs charged with dlscrlmmauon in hlrmg havc at-

tempted to reduce their potential liability by rcmcdymg the alleged

dlscrmimalory prac'lcc bcforc judicially ordered to do so. In 1982 the

Supreme Court ruled that an employer can limit the accrual of back pay

liability undcr Tite VII by uncohdmonally oﬂ'crmg the claimant the job

prcvnoucly denied wnrhout the promise of retroactive scmorlty 15 The

Suprerrie Cotirt majority concluded that without such an Opporlunlly o

rediice back pay liability; cmployers would have no incentive to end

discrimination through voluntary efforts when they have been accused of

a discriminatory practice. Of cotirse, if the employce ulumatcly wins a

favorable judicial ruling, the court may award full compensation; in-
cluding retroactive seniority.

Affirmative Action and Reverse Discrimination

The term “affirmative action” first was used in an Executive Order,
issued by President Kennedy in 1961, to refer to a duty placed on

employers to take steps to remedy past discrimination. There is some

sentiment that wnhout aﬁirmauvc action plans mcludmg goals to in-

crease thc fepresentation ¢ of wormen and minorities in the work force; the

effects of prior discriminatory practices cannot bc eliminated. However;

affirmative action goals are often stated in terms of hlrmg pcrcenlagcs

whlch havc bccn crnlncnzed as causmg “reverse dlscrlmmatlon or

26
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gories of veterans as well as toward racial and ethnic minorities; most of
the saits challenging such programs have focused on the preferential
treatment of racial minorities. o

~ Some courts have upheld the constitutionality of affirmative action
plans in connection with a finding of de jure segregation. For example,
in 1982 the First Circuit Court of Appeals upheld an affirmative action
plan as part of a desegregation order in the Boston school district; and
the Supreme Court declined to review the case:’6 Under the plan;
minorities must maintain 20% of the teaching positions regardless of
their seniority. The court reasoned that without such a plan; the efforts
made in remedying intentional discrimination in the school district

_In contrast, in May 1983 the Sixth Circuit Court of Appeals reversed
a federal district court’s order that placed race over seniority in recalling
teachers who had been released for financial reasons.!” The appeals court
held that the district court erred by imposing a quota of mirority
teachers (20%) that must be maintained by the Kalamazoo School
District. Noting that racial hiring quotas per se are niot improper to
remedy a violation of students’ conistitutional rights, the court found that
the school district had made a sustained good faith effort 0 recruit
minority teachers to remedy the effects of prior segregation. The court
concluded that “the record does not demonstrate that nullification of the
seniority and tenure rights of white teachers is necessary to vindicate the

students’ constitutional rights.”s . ,

Even more controversial have been efforts to give employment
preference to minorities in school systems that are not under court-
ordered desegregation mandates. The judiciary has identified factors
that should be evaluated in judging the constitutionality of voluntary
affirmative action plans. These include the _efficacy of alternative
remedies, the envisioned duration of the plan; the relationship between
the imposed percentage of minorities to be hired and the racial composi-

availability of waiver provisions in the event that the quota is not met:

Affirmative action plans that are temporary, do not exclude white
employees from consideration for certain positions; and are not designed
to maintain a rigid racial balance probably will survive judicial scrutiny,
with evidence that such temporary preferential treatment is necessary to

remedy the effects of past discriminatory practices.?

Sex Discrimination
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challenged. Traditionally, distinctions based on sex were rationalized by
an attitude of “romantic paternalism,” which the Supreme Court
characterized in 1973 as placing women “not on a pedestal but in a

cage:"# Until the 1970s, unequal treatment of male and female

employees was not only prevalent, but also judicially sanctioned.
During the past decade courts have recognized that the 14th Amend-

ment prohibits i based s

dious governmental discrimination based on sex as
well as on other inherent traits. Although gender classifications are not
considered “suspect” as are those based on race, the judiciary recently
has required facially discriminatory sex classifications to be substantially
related to important governmental objectives to satisfy equal protection
mandates.22 However, the mere disparate impact of a facially neutral
law on men or women is not sufficient to abridge the equal protection
clause without proof of unlawful motive; even if the adverse impact of
the statute was foreseeable at the time it was enacted.” )

As with claims of racial discrimination, the difficult burden of
establishing unconstitutional motive has caused most plaintiffs in sex
bias suits to rely on federal statutory guarantees. Specifically, Title VII
of the Civil Rights Act of 1964, the Equal Pay Act; and Title IX of the

Education Amendmenits of 1972 have been the bases for most claims. A
range of empioyfient concerrns has generated statutory sex bias suits; in-
cluding conditions of employment, pregnancy-related policies; compen-
sation practices, retirement benefits programs, and sexual harassment.

Conditions of Employment

Most allcgations of sex bias in educational employment have been in-
itiated by female plaintiffs contending that they have been treated un-
fairly solely because of their sex in violation of Title VIL: In these cases
plaintiffs often have attempted (o establish a prima facie case of sex
discrimination by presenting both specific and general statistical data:
Specific data relates to the individual's qualifications for the job (or pro-

motion) that was denied allegedly for discriminatory reasons. General

data is presented to establish that a prevalent pattern or practice of sex

bias exists in the institution. The judiciary has recognized that general
statistical data are particularly helpful in the academic context where
many hiring and promotion decisions are highly subjective. However,
ferale plaintiffs have not been able to establish a prima facic case of sex
discrimination if the labor market data presented do not reflect the
number of women actually qualified for the specific job in question.
Also, statistical disparity data have been rejected where factors other
than sex, which might account for the employment decision, have not
been considered.* :
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_ Educational employers have successfully rebutted a prima facie case
of sex discrimination by showing that positions were filled by males who

were better qualified than females who were rejected: In 1981 the
Supreme Court further declared that employers are not legally obligated

under Title VII to give preference to a female applicant when choosing

between a male and female with similar qualifications.? Also, employers
have prevailed by showing that promotion decisions were based on fac-

tors unrelated to sex; such as inadequate experience, schiolarship, or per-
formance. % o ) ) N
_Plaintiffs have obtained relief for unlawful sex bias, however, if

school authorities have been uﬁabi;f to articulate a nondiscriminatory
reason for their actions. Title VII violations have been found with
evidence that female applicants were better qualified for specific jobs but
were rejected in favor of males because of stereotypic attitudes toward
the capabilities of women. Coiirts similarly have awarded equitable
relief where job advertisements have included the notation, “prefer
men;” or job descriptions have been specifically drafted to exclude
qualified womnen.z” 7 , o

Even if the employer does prodice a nondiscriminatory reason for

the employment decision, the employee still might prove that the non-
discriminatory reason is merely a pretext. For example, in 1979 the First
Circuit ‘Court of Appeals ruled that a female university professor
established that the legitimate reasons offered for her denial of promo-

tion were a pretext for sex bias.? Evidence indicated that the plaintiff

had been compared to a “school marm” and in other ways judged on her

sex rather than merit. Moreover, the court found that evidence of a
general atmosphere of sex bias in the institution; although not proof per
se of disparate treatment, could be considered “along with any other

evidence bearing on motive” in assessing whether the defendant’s

reasons were pretexts. o )
In addition to Title VII's prohibition against sex discrimination in

employment, sex bias in federally funded education programs can be

challenged under Title IX of the Education Amendments of 1972, While

individuals have a private right to bring suit for injunctive relief under
Title IX; the Act does not provide for personal remedies sich as
reinstatement and back pay. Instead, the sanction for a Title IX viola-:
tion is termination of federal funds to the program where nioncompliance

is substantiated: B - -

In June 1982 the Supreme Court settled 4 10-year-old controversy
when it ruled six-to-three that Title IX covers employees as well as
students:2 Acknowledging that the language of the Act does not express-
ly include employees, the Coiirt majority noted that there is no specific
exclusion to that effect in the law’s list of exceptions. Also, the majority
pointed out that Congress did ot pass a resolution opposing the Title
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IX employment regulations promulgated by the former Department of
Health, Edicition and Welfare: Furthermore, Congress has rejected
several bills that would have amended Title IX specifically to exclude
employecs. Although the Supreme Court endorsed the employment
regulations, it held thiat Title IX is program specific in that it prohibits
sex discrimination in educational programs directly receiving federal
aid.

The Department of Educition waited to respond to over 200 com-
plaints, pending resolution of the Tide IX employment jurisdiction
issue. Yet, there is still ambiguity as to the actual reach of the law

because the Supreme Court did not define a federally funded educa-

tional program. Lower courts recently have rendered conflicting opin-
ions regarding whether “program” should be narrowly or broadly de-
fined." Even if the Supreme Court ultimately should endorse an expan-

sive interpretation of a federally funded program, the prospects for ag-
grieved employees to gain relief under Title IX are not particularly
promising. The Supreme Court recently declined to review two deci-
sions in which the Seventh Circuit Court of Appeals held that proof of
discriminatory intent is required to establish a Title IX violation and
that individuals cannot seck damages under the law." Although Title IX
has served as a catalyst for many schools and colleges to change biased
policies, the law has not yet posed a serious threat of sanctions for educa-

tional employers whose practices discriminate on the basis of sex.
Pregnancy-Related Policies

_ Law suits alleging discrimination against pregnant employees have
been initiated under federal and state constitutional and statutory provi-
sions. Since pregnancy affects only women, disadvantages in employ-

ment that accrue because of this condition have generated numerous
charges of sex bias. Courts have been called on to address the treatment
of pregnancy in disability benefits programs, in connection witl: leave
and seniority policies, and as a basis for dismissing unwed female

The exclusion of pregnancy-related disabilites from employee dis-

ability benefits programs elicited two Supreme Court rulings and stim-
ulated congressional action in the mid-1970s. The Supreme Court ruled
that the differential treatment of pregnancy in disability benefits
packages does not constitute sex discrimination and thus satisfies both
the U-S: Constitution and Title VIL.3 The Court held that the classifica-
tion involved is based on pregnancy, not on sex, noting that norpreg-

nant employees contain both men and women. However, in 1978 Con-

gress reacted to the Supreme Court's interpretation of Tite VII by
amending the law specifically to prohibit employers from excluding
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pregnancy bencﬁts in comprchcnsnvc madlcal and dlSdblll[y insurance

plans.® As of 29 April 1979, all employers with dlsablhty programs were
required to be in compliance with this provision.

Maternity leave provisions also have been the source of considerable

controversy. In 1974 the Supreme Court ruled that a school board

policy, 1 rcqulrmg teachers to take maternity Icave at the bcgmmng of the

fifth month of | prcgnancy and prohibiting them from returning to work

until one year after the birth of the child, created an irrebuttable

presumption that teaching incompetency accompamcs pregnarncy and

childbirth.3 The denial of an opportunity for individual teachers to

refute such a presumption was found to abridge the due process clause of

the 14th Amendment: More recently, the Fifth Circuit Court of Appcals

ruled that a school board's inatermty leave provisions violated Title VII

by vesting discretion in the supermtcndem to deterniine when a tcachcr

could return to work from maternity leave, while employees themselves

determined when to return to work from sick leave.’ The board defend-
ed its pohcy as a bUSmcss ncccssny, but thc court rulco [hd[ thcrc were

HCWchr, the Ninth Circuit Court of Appeals uphcld a mandatory
pregnancy lcavc pohcy, rcqulrlng prcgnant employccs to gc on lcavc no

ncccssny qndcr Tlﬂe VII.“’ Rcc,ogmzmg,thc lmpalrrcdf physn.al condi-
tion and abilities of teachers during the ninth month of pregnzncy and
the need to plan for teachers’ absences, the court concluded that man-
datory leave was necessary to attain administrative and educational ob-
jectives of the district. The court also rejected a 14th Amendment attack
on the policy, reasoning that the provision did not impair the equal pro-
tection clause and was not irrational or arbitrary in contrast to the fifth-
month rule invalidated previously by the Supreme Court. But the ap-
pellate court found that the school district’s policy denying the use of ac-
cumulated sick lcave to prcgn nt tcachcrs e case

atcd | a prima | facnc case of

proceedmgs to ascertain if the school dlstrlct could dcmonstratc a
business necessity for denying such use of sick lcavc Other courts

slmllarly havc rulcd that dlﬂ’crentlal trcatmem of pregnancy wnhm sick

necessity. 3

In addition to the use of sick leave for prcgnancy -related absenccs
employccs often take unpald leave if additional time off is nceded to

recuperate from childbirth or to care for the new lnfant The Supreme
Court has recognized that the denial of accumulated seniority upon
return from such maternity leave violates Title VII.® The judiciary also
has held that school boards cannot exclude pregnancy leave while in-
cluding other leaves in computing a teacher’s probationary period
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toward the award of tentire and cannot otherwise discriminate against
employees because of their prior pregnancies in the calculation of
scmorlty ¥

In some situations a teachcr’s _pregnant status has bccn thc baSlS for
dismissal ¢ or nonrcncwal In 1979 the Fourth Cerull Court of Appcals

policy that it would not renew the contract of any tcachcr who could not
commit to a full-year's service, and this policy had been applied only to
pregnant teachers.# Reversing the court below; the appellate court con-

cluded that the pregnant plaintiff, whose contract had not been renewed,

established a prima facie case of sex discrimination because of the

disparate impact of the board’s action on women. The court remanded

the case for addmonal proceedings to ascertain whether the board could

justify its practice as a business necessity.
Female employees have also relied on Title VII as well as their con-

smutlonal rights to privacy and equal protecuon of the laws in challeng-

ing dismissals which have been based on their unwed parenthood: In

1976 the Supreme Court declined to review a case in which the Fifth Cir-

cuit Court of Appcals held that a school board’s rule prohlbmng the hir-
ing of parents of illegitimate children discriminated against women in
violation of the equal protection clause.*! The appeals court re_]ected thc
school district’s contention that thc pohcy was rauonally related to a

legitimate governmental interest. The court did not find that unwed
parenthood pcr se constitutes lmmorahty or that thc cmploymcnt of
unwed parents in a school setting contributes to the problem of pregnan-

cnes among hlgh school glrls

of wedlock is a substantial or motn{aung reason for a public school
teacher’s dismissal, the 14th Amendment equal protection clause is
violatcd**2 Tiié federal diéiriéi ‘court had upheld a téébhéi’é diﬁiﬁiﬁﬁél

was only one of the grounds for the dlschargc Because the dismissal was

based in part on insubordination for the teacher’s failure to adhere to
board pohcy in notifying the supcrlntcndcnt of her pregnancy; the

district court concluded that there was a legitimate nondiscriminatory
reason that justified the discharge: Rejecting this conclusion, the ap-
pellate court recognized that a teacher’s right to become pregnant out of
wedlock is constitutionally protected and that the teacher carried her in-
itial burden of substantiating that her unwed status was a motivating
fictor in the dismissal: The appeals court remanded the case for the
district court to determine whether the school board could substantiate

by a preponderance of evidence that the teacher would have been
discharged in the absence of her unwed pregnancy.

32 39



Compensation

A source of considerable legal activity has been the discrepancy be-
tween mean wages for male and female workcrs Thc Equal Pay Act of
1963 (EPA) requires cqual pay for males anid fcmalcs for substantlallv
equivalent work. Under EPA, cmploycrs are allowed to dlﬂ‘crcnlt’atc in
compensation based on 1) seniority, 2) merit, 3) productivity, or 4) any
other factor not related to sex. Successful plaintiffs can be awarded back
pay and an additional equal amount in liquidated damages for willful
discrimination. Most EPA cases have not_involved school employees
because the compensation of teachers and other school personnel is
usually governed by salary schedules. However; some pay differentials
among male and female public school employees have been challenged
under this Act. For example; courts have relied on EPA in striking down
a “head of household” supplement for only male teachers and lower com-
pensation for female coaches who perform substantially equivalent
duties as male coaches.#!

To rebut a prima facie case of discrimination under EPA; an employ-

er must do morc than articulate a lcgmmatc, nondiscriminatory reason

for the action; evidence must be produced to substantiate that one of the
four prescribed exceptions applies to the wage differential. In order to
establish willful dlscnmmatlon under the Act, a plamuﬂ' need not prove
that the employer had an evil purpose in mind. A dlscrlmmatory act is
considered willful if the employer acted in bad faith or did not have
reasonable grounds to believe that the salary differentials were in com-
pliance with EPA% ) N

Despite th(; EquaJ Pdy Act and comiparable state Statutory protec-
tions, the gap has widened in recent years between men and women as to
their mean salaries. In 1955 working wornen took hormie 64 cents for
every dollar earned by their male counterparts, but by 1980 female
workers earned only 59 cents for every male dollar.#* This_increasing
dlscrcpancy is allcgcd to bc causcd by thc ﬁct that cmploymcnt is

in status and pay than t:omparablc Jobs popu,lat,ed prlmarlly by, ,malcs
Thus women recently have relied on Title VII in alleging sex discrim-
ination becausc jobs of comparable worth in terms of skills; training,
responsibility; and effort are not compensated equally.

The application of Title VII to sex-based discrimination in compen-
sation has been controversial. When Congress added “sex” to the list of
characteristics covered by Title VII; this action was accompanied by an

amendment (the Bennett Amendment) stipulating that employers could

differentiate in compensation under Title V1I if the differential was

authorized by the Equal Pay Act. Prior to 1981, some courts had rea-
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soned that Title- VII prohibits sex discrimination in compensation only
involving unequal pay for substantially equivalent work, while other
courts had lnterpreted the Bennett Amendment as mcorporatlng EPA’

Accordrng to the latter, posltlon, Tltle VII’s protection againist sex-based
discrimination in employment comperisation is broader than the Equal
Pay Act. o

In 1981 _the U.S. Supreme Court addressed the issue in Gunther v,
Counly of Washington. In this five-to-four decision, the Cotrt established
the brecEdent that Title VII's prohibition against sex bias in 'c'o'm'peiisa:
tioned, however; that it was not substltutlng a comparab,l,e work stan-
dard for an “equal” work standard. It was simply extending Title VII
coverage to claims beyond unequal pay for substantlally equivalent
work. The Court rejected the res e view of Title VII coverage
because “a woman who is d|scr|m|nator|ly underpaid could obtain no

relief — no matter how egregious the discrimination mrght be — unless

her employer also employed a man in an equal job in the same establish-

failure to adjust compensatlon based on the findings of its own job
evaluation study can be used to substantiate a Title VII violation:
The concept of comparable worth; which has been called the women'’s

issue of the Elghtles, does not seem likely to receive _]udlmﬂ endorsement
in the near future, ngen the masslve economic lmpllcatlons The Equafl

1982 that it does not plan to take action on the 226 claims involving com-
parable worth currently before it because the agency’s authorlty in this
of Title VITs protectlon against sex bias in compensation is llkely to
cause employers to glve greater attentlon to thelr justlﬁcatlon for com-

rcsponsrblllty, skllls, and effort.

Retirement Benefits

Differential treatment of men and women in retirement benefits pro-

grams has created extensive debate. Unlike stereotyplc assumptions on

which many dlscnmmatory employment policies have been based in the
past, the generalization is true that women as a class have a longer life
expectancy than men, Because of thls fact employers often have re-
quired women to pay more into a retirement program in order to receive
the same benefits or have requlred equal contributions and provided
lower benefits to retired women.

In a significant 1978 decision, City of Los Angeles Department qf Water v.

- Manhart, the Supreme Court struck down an employer’s plan in which
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women made a larger contrlbutnon than men to recelve comparable ben-

dividuals were classtﬁed by longevity rather than sex, notlng that gender
was the only factor considered in predicting life expectancy. The Court
found that to treat each individual female; who may or may not fit the
generallzatnon as a class member for retirement benefits constituted sex
discrimination in violation of Title VIL. The Court; however; specifical-

ly l1m1ted its ruling to employer-operated pension plans requiring un-

equal contributions.
However, Manhart lel't unresolved the legality of pension plans that

require equal contributions but award unequal benefits for retired men

and women, On 6 July 1983 the U.S. Supreme Court settled the issue

by invalidating an Arizona retirement program that used sex-segregated

actuarial tables in a deferred compensation plan:# In Arizona Governing

Committee v. Norris the Court majority agreed with the Ninth Circuit
Court of Appeals that the plan violated Title VII because on retiremerit

female employees receive lower monthily annurty payments than male

employees contributing the same amount. Rejecting the argument that
relief was barred because Title VI cannot be used to regulate the instir-

ance business; the appeals court emphnlzed that it was not enjoining an

insurance company from using sex-segregated annuity tables. Rather, it

was barring an employer from contracting with an insirer to offer a

fringe benefit which treats individuals dlﬂ‘erently because of their sex.
The Supreme Court affirmed the lower court’s order enjoining the state

from applying sex-segregated tables to future contributions in calcu-

lating benefits. However, the Court held that the ban is riot retroactive;

contributions made prior to the ruling may be subjected to the sex-

segregated tables

,,,,,,,,,,

Association and the College Retirement Equltles Fund (TIAA-CREF)
announced plans to convert to unisex tables in_calculating retirement
benefits on future contributions to the fund.’ While women’s advocacy
groups are encouraged by recent developments; there is some disap-
pointment that women rnearing retirement will reap little benefit from
the Nom'.i' 'ruli'n'g Si'n'c'e only p'r’ospé'ctive rEliEf was ordered; it may be

female employees in penslon programs is totally eliminated,

Sexual Harassment
Charges of sexuzl harassment have presented partlcular problems for

the Jjudiciary. The term sexual harassment is generally used to rer er to

sex, or sexually demeamng gestures or acts.”™! While sexual harass-
ment is not a recent phenomenon, case law in this area is in its infant
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stage: Most of the lltigatlon has been brought under Title VII's anti-sex

discrimination provisions.
Inmally, courts concluded that claims of sexual harassment were

beyond the purview of Title VII: However, in the mid-1970s courts

began interpreting Title VII as provxdlng a remedy to vnctlms of sexual

harassmient that results in adverse employment consequences such as

termination, demotlon or denial of other benefits. Back pay and accom-

panying employment benefits have been awarded in several lnstances
where employers have not successfully rebutted charges that an em-
ployee has been termmated or otherwise dlscrlmmated against because
of rejection of sexual advances. Employers also have been found in viola-
tion of Title VII if they have falled to investigate employee s complalnts
of sexual harassment by supervisors, even if the supervisor’s acts have
violated company policy.5?

_ In a significant 1981 case, the Washington, D.C:, Circuit Court of
Appeals ruled that sexual harassment per se V|olates Title VII; an
employee need not prove_that the harassment resulted in pcnalty or loss
of tangible _]ob benefits.5* The appellate court found that improper sexual
behavior toward female employees was a standard operating procedure

"’, the | pla aras

s oﬂice and that her complamts of harassment _were not

behavior had occurred was sufficient to establish a Title VII violation.

This case suggests that the judiciary may become more willing to con-

sider intangible as well as tangible losses in reviewing charges of sexual

harassment.
_In 1980 the EEOC issued guidelines stipulating that sexual harass-

ment violates Tltle VH if it is an explicit or implicit term or condition of

employment is used as a basis for employment decisions; or has the

“effect of unreasonably lnterferlng w1th an mdlvlduals work perform-

ment.” Thus the gtudellnes also indicate that the effect of sexual

harassment on orking conditions as well as on an employee s status can

be consldered in Title VII cases. Under the gtudellnes, employers are

responslble for sexual harassment of employees by supervisors, but not
for acts among co-workers unless the ‘employer knew or “should have
known” of the harassing behavror and failed to take “immediate and ap-

propriate corrective action.” Hundreds of sexual harassment charges

have been filed with EEOC sinice the guidelines were adopted, and it
seemns likely that the number of Title VII lawsuits involving this issue

will escalate diiring the coming decade.
National Origin Discrimination

Similar to claims of racial bias; allegations of discrimination based on

national origin most often have been initiated under the equal protection
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clause of the l4th Amendment or Trtle VII. Facially discriminatory

,,,,,,,,,

pollcles generally have not been at issue. Instead; plamtlﬂ‘s usually have

challenged their alleged disparate treatment based on national origin,

and thus have carried the burden of proving discriminatory intent: ln an
illustrative case, the Ninth Circuit Court of Appeals ruled that even if a

Mexican-American curriculum supervisor had been able to establish an

inference of discrimination, the school board’s evidence that the super-

visor was not able to work well with other employees was sufficient to

satisfy its burden of articulating a legitimate nondiscriminatory reason

for nonrenewal of her contract:® A Mrchlgan federal district court

similarly found that there must be evidence of intentional discriminatory

acts to establish a prima facie case of dlsparate treatment under Title
VII; the lack of personnel policies and an affirmative action plan pertain-

ing to the hiring of national origin minorities would not suffice. %
Although most suits involving national orlgm dlscrlmlnatlon have in-

volved allegations of dlsparate treatment the dlsparate impact criteria

have been applied in some cases. For example the Tenth Circuit Cotirt

of Appeals found that a prima facie case of national origin dlscrlmma-

tion was established by evidence that the employer had never promoted

a Spanish-American employee coupled with the vague and subjective

promotion criteria {used.> The employer did not rebut the prima facie

case with adequate proof of a business necessity for the discriminatory
promotion practices. However, the court did riot finid that the employer
deltberately rendered the employees working conditions so intolerable
as to force the claimant to quit his job {constructive dlscharge) The
plaintiff was thus entitled only to the differenice between actual | pay and
the amount he would have made if selected as a foreman during the two-

year period before he qult

~ Whiile courts have strrctly mterpreted the procedural requirements
for filing a Title VII claim, under certain circumstances a plaintlﬂ' might

be entitled to an extension of the time limitation for filing a suit: Such an
extension was considered appropriate where a forergn -born plamtlﬂ" was

not aware of the potential discrimination accompanying his discharge

until several months later when his “abolished” position was again

filled.® However; a plaintiff cannot bring a federal discrimination suit

regarding an issue that has already been lltlgated by the state judiciary.

In 1982 the Supreme Court ruled that since a state court had found a

claim of national origin discrimination meritless under state law, the

plaintiff was barred from litigating the samc issue under Title VII.5

Related to allegatlons of dlscrlmmatlon bgged on natlonal orlgm are
ehallenges to citizeniship requirenients, In 1978 the Stupreme Court re-
jected a constitutional challenge to a New York education law denying

teacher certification to individuals who are eligible for citizenship but
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refiise to apply for naturalization. Recog gnizing that classifications based
on citizenship status (unhkc those based solely on natlonal orlgm) are
not suspect, the Court applied the rational basis cqual protection test. It
concliided that the state's interest in attaining its educational g@)alsr was
rationally related to the citizenship requirenient for teacher certification;
ih"divi'dijélﬁ Wh"o’ 'db’ not Wish © ép’p’ly for U S 'citi'z'en'ship cannot ade-

that only U.S. Citizens can be hired in any competltlvc classified civil
service positions.§i

Religious Discrimination

Individuals enjoy exp 1al protection against govern-
mental interference with their religious freedom. The First Amendment
to the U:S: Constitution prohlblts Congress from enacting a law m‘pecl-
ing the establishment of rchglon or mtcrfcrmg with the free exercise of
religious beliefs: These provtstons have been made applicable to state ac-

tion through the 14th Amendment (scc chapter 3).

whllc the frccdom to believe is absoliite; the freedom to act on those

bchcfs is suchct to rcasonablc govcrnmcntal regulatiohs Accordingiy,
public cducators cannot assert a free exercise right to conduct devotional
activities in pubhc schools or to prosclytlzc studcnts, the establishment

clausc prohlblts such actlvmcs Slmllarly, the frcc €xercise clausc does

rlculum that conﬂlcts with thcnr rcllglous views, 62

Although school personnel cannot use the public school classroom as
a forum to spread their faith, neither must they relinquish lhqlr rcllgtous
beliefs as a condition of employment. Prerequisites to public employ-
ment that éh’iéil a p'rbfcssi'o'ii 6f i'éligibijé ﬁith’ ab”ri'dg'c th’e First A'm"en'd-

school obscrvanccs and act, ies that conﬂlct wnth thclr rcllglous beliefs
as long as such abstention does not impede the instructional program or
the efficient operation of the school. For example, teachers have a First
Amendment right to refrain from saluting the American lag and pledg-
ing their éillééiéihéé even though they cannot deny students the oppor-

tunity to engage in these observances.
Employees are also protected from religious discrimination under Ti-
tle VII: In the 1972 amendments to Title VII; Congress stipulated that
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the protection against rcllglous dxscrlmmatlon mcludcs “all aspects of
rcllgloﬂs observarnce and practice, as well as bcllcf unless an employer
demonstrates that he is unable to reasonably accommodate an
cmployccs or prospective employee’s religious observance or practice
withotit unduc hardship on the conduct of the employer's business.”
The EEOC has promulgatcd guidelines with suggested religious accom-
modallons such as accepting voluntary substitutes and work-shift ex-
changes, using flexible scheduling; and changing job assignments.
Many controversies have arisen over the degree of religious accom-
modations in work schedules required under Title VII. Although em-
ployers are not required to make costly accommodations; in several
cases educational employees have proven that requests for religious
absences would not place undue b'uid'éiié on the public school: For ex-

ions; in several

dJstnct court’s conclusion that the dlschargc of a teacher’sr qidc fqr
absences to observe the seven-day convocation of the Worldwide Church

of God violated Title VII.5> However; the appcllate court dlsagrccd with

- the district court’s holdmg that thc aide was cnlltlcd only to back pay

from thc ‘time of hcr “discharge to the cnd of hcr one-year contract.

dlscrlmmatory treatment, the appéals court held that lhc plamllﬂ' was
entitled to back pay (mlugat ed by i interiim earnings) from thc time of the

discharge until a valid offer of reinstatement was made. ‘The case was

remanded with mstmctions for the district court to provide thc school
board the opportunity to demonstrate that the aide did not make rea-

sonable efforts to obtain sultablc employment to mitigate damages.
In 1980 a New Jersey federal district court also concluded that
rcllglous absences were a “substantial motivating factor” in the dismissal
of a teacher in violation of Title VII.% Finding that the absences created
no hardshlp for thc school or students, the court ordered the teacher’s
reinstatement with back pay. But the court denied the teacher’s 1 request
for compensatory and punitive damages. The court was not persuadcd
that the teacher suffered mental and emotional distress or that the
superintendent and board acted with a malicious and wanton disregard
for his constitutional rights.
_ In addition to federal requirements, most states also have constitu-
tional or statutory provisions protecting individuals from religious
discrimination. Interpreting such a provision, the California Supreme

Court ordered reinstatement of a teacher who had been terminated for

unauthorized absences for religious reasons.t” The court held that the

teacher was entitled to unpaid leave for religious observances since no

evidence was presented that the teacher’s absences had a dctrlmcnta:l

effect on the educational | program However; a Colorado appeﬁls court

upheld the dismissal of a tenured teacher for similar unauthorized
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religious absences, reasoning that his teaching duties had been ne-

glected:s8 The court ruled that the termination was justified and did not
violate Colorados antidiscrimination law because testimony indicated
that the teacher’s four unauthorized absences had lntcrfcrcd wnh the

academic progress of his students and disrupted the management cf the

schiool.

While publlc school boards generally attempt to accommodate rea-
sonable absences for religious reasons, paid leave nccd not be provndcd
for this purpose. Indeed, paid leave tied specifically to religious obser-
vances implicates the establishment clause. For example, in a New

Jersey case, teachers were allowed to use personal leave days for
religious as well as ,oth‘cxj,p,urposcs but the teachers association sought
éﬁéiziﬁé péid léziiié ibi i'éligibiji 6b§éﬁi{1iité§ 69 Tlié §t5té §i.i'p'i"eh"i'c 'c'o'i.ii"t

granting such religious lcavc and therefore ncgotlaglons over this item
would be unconstitutional. The court reasoned that if specific leave were
designated for religious reasons; the nonreligious employee could never

enjoy the proposed benefit.

From litigation to date it appears that school authorities are cxpcctcd

to make reasonable accommodations to enable cmployccs to practice

their faith as long as the accommodations do not create substantial hard-

ships for the school, significantly impede students’ academic progress; or

serve to advance religion. However, courts have recognized that the

establishment clause precludes school boards from conferring special

benefits on employees for religious reasons such as paid leave available

only for sectarian observances. Also, a mmnirial lmpalrment of em-

ployee’s free exercise nghts may be required in pubhc school settings to
protect vulnerable children from religious inculcation:

Individuals are protected from discrimination based on handicapping

condmons by the equal protection clause and vanous federal and state

civil rights laws. The most extensive legal protections against employ-
ment discrimination in this regard are contained in Section 504 of the
Rehabilitation Act of 1973; thus. most recent litigation involving claims
of employmient bias against the handicapped have been initiated under
this law. Section 504 provides in part that “rio otherwise qualified handi-
capped | mdlvndual . shall, solely by reason of hls handlcap, be ex-
cluded from partncnpatlon in, be denied the be aefits of, or be subjccted to

discrimination under any program or activity receiving Federal financial
assistance.”” '

The U.S. Supreme Court delivered its first opinion interpreting Sec-



tion 504 in 1979. In this case a licensed practncal nurse brought suit after
she was denied admission to a college program to train registered nurses.

Her appltcatlon was rejected because of her serious hearing deficiency,
which the college asserted would prohibit her from participating in all
aspects of the program and would pose a danger to her future work with
patients. The Supreme Cou:t concluded that Section 504 does not com-

pel an institution to ignore the disabilities of an individual or substantial-

ly to modify its program to enable a handrcapped person to partlclpate

Instead, Section 504 prohibits institutions from barring an otherwise

quallﬁed handncapped person “who is able to meet all of a program’s re-
quirements in spite of his handicap.””!
In employment cases; courts have reiterated that Section 504 re-

quires reasonable accommodations only for handicapped persons who

are otherwise qualified. For example; a blind California teacher was un-

successful in challenging the school board’s failure to appoint him to an

administrative position because the board produced evidence that the

plaintiff did not possess the requisite administrative skills or leadership

experience for an administrative job.”2 The court rejected both equal

protection and Section 504 claims, finding that the individual was not

otherwise qualified for an administrative position and that there was a

rational basis for the board’s decision. The court also rejected the asser-

tion that the board’s action violated due process guarantees by creating

an irrebuttable presumptron that bltnd persons were unqualified to serve

as administrators; the board did not impose a blanket ban on _hiring
blmd employeés in leadershlp roles. Moreover, the court reasoned that it
was permissible for the committee to i inquire as to how the teacher would
cope with his blindness in fulfilling administrative job responslbllltles
However, handlcapped individuals have successfully challenged em-
ployment decisionis with evidence that they are qualified for the job and
have been dlscnmlnated agalnst solely because of thelr handlcaps For

was entitled to back pay_ and retroactive semorlty from the time she
would have been hired, absent the school district’s unlawful policy bar-

ring dlsabled persons from taking an examination that was a prereq-
uisite to employment.” Since the suit was initiated before the effective

date of Section 50%; it was resolved on federal constitutional grounds.
The appeals court concluded that the school district had violated due
process guarantees by creatmg an |rrebuttable presumptlon that blmd-

teacher’s request for tenure to be granted reasomng that the award of

tenure should be based on the school district’s assessment of the teacher's
performance. More recently, a federal district court ruled that a school

district’s pre-employment inquiries about an applicant’s prior mental

problems were impermissible under Section 504 because the questlons
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were not related to his present fitness for the position of teacher’s aide.”

Courts will review employment decisions carefully to ensure that

handlcappcd persons are not discriminated against solely because of

their disabilities. A ha ind Icapped person is considered qualified if capablc

of performing the job with reasonable accommodations that do not pre-
sent an undue business hardship. In evaluating the hardship imposed,
courts consider the extent of the necessary accommodation and its ex-
penise. Eifiployers dre not required to miake substantial adjﬁstincms in

working conditions to accommodate handicapped individuals or to hire
disabled persons who are not qualified for the job.?

Age Discrimination

Agc is distinct among attributes dlscusscd in this chapter in that all

|nd|v|dua|~ ire subJect o the aging process. Because of medical prOgrcss
inp: g life coupled with the post-World War II decline in birth-
rates, the medn age of the American population has steadily climbed in
recent years. This phenomenon has been accompanied by increasing
public concern for the problems associated with aging and by legislative
enactments prohibiting age-based dlscrlmmauon Similar to allegauons

of race and sex blas clalms of cmployment dlscrlmmauon on the basls of

federal and state statutory protecuons.
While the U.S. Supreme Cotirt has not addressed an age discrimina-
iion suit involving public school personncl it has rcvncwcd 4 constitu-

reasoned that the retirement pohcy nieed oﬁnly be rauonally rg‘latcd toa
legitimate state objective to satisfy equal protection mandates. The
Court found that the retirement of police officers at an early age has a ra-
tional relationship to the objective of protecting the public by ensuring a
physmally competcnt pollce force.

In the school context; the Second Circuit Court of Appcals upheld a
New York statute mandating teacher retirement at age 70 as having a
rationzl basis:”? The court noted that teachers are under physical
demands and further reasoned that the retirement statute advances the
legitimate objectives of 1) allowing younger individuals and minorities

to be hired, 2) bringing fresh ideas into the c<lassrooms; and 3)

facxlltatlng thie administration of pension plans by predictable retirement

dates. Also, the Third Circuit Gouri of Appcals found that a teacher’s

14th Amendment rights were not violated by requiring her to retire at

age 65 because all persons similarly situated were treated the same under
the law.”




However, the Seventh Circuit Court of Appeals departed from the

prevailing view in using the equal protection clause to strike down a

school board’s pohcy mandatmg retirement for public school teachers at

age 65.7 The court concluded that the mandatory retiremenit provision

was not rationally related to the objective of [ eliminating unfit teachers,

According to the court, competence shoiild be judged on an individual

basis, and a teacher’s fitness to teach should not be assessed solely on
age.

Although lcglslatIVc ‘enactments that classnfy mdlvnduals on the basis
of age can satisfy equal protection guarantees if rationally related to a
!egitimatc governmental objective, in recent years plaintifis have not had
to rely on constitutional protections in challenging age-based employ-

ment discrimination. In 1967 Congress enacted the Age Discrimination

in Employmcnt Act (ADEAY), which prohibits cmploycrs employment

agencies, and labor unions from dlscnmmatmg against employees on
the basis of age in hiring, promotion; and « compcnsatlon The Act was

intended to eliminate arbitrary, irrational age barriers to ¢ cmployment S0
that employment opportunities can be based on merit and ability. The

protected category of employees includes pcrsons age 40 to 70. The up-

per limit was extended from 65 to 70 in an amendment to ADEA in
1978, but there is no upper limitation for federal employece # Remedies

for violations of ADEA include 1) injunctive relief, 2) offer of employ-

ment or reinstatement; 3) back pay, and 4) ltqmdated damages where it

is established that agc discrimination was unlawfully motivated. Suc-

cessful plaintiffs can also be awarded attorneys fees.

Age classifications can be justified under ADEA if age is a bona fide
occupatlonal qualification (BFOQ) nccessary to the normal operation of

a particular business: “An age-related BFOQ permits an employer to ad-

mit that he has discriminated on the basis of age, but to avoid any penal-

ty.” Schools boards have successfiilly substantiated an age BFOQ. for
certain roles such as bus drivers: Because establishmient of a BFOQ is an
affirmative defense (in contrast to rebuttal of a prima facie case), the

burden is on the cmploycr to producc ‘appropriate evidence,

Thc si]bstanttvc provisnons of ADEA are aJmost 1dcnttcaJ to thosc of
déVéioped in Title VII cases are often appltcd to evaluate age-
discrimination chargcs under ADEA Most courts, including several
fedcrﬁl appcllatc courts, have rcqutrcd a showing of discriminatory in-
tent in ADEA cases, thus adopting the disparate treatment standard of
review. Employers have been able to rebut a prima facie case of dis-
parate trcatmcnt based on age by articulating nondlscrlmmatory reasons

for dlsmtssals, such as excessive tardiness, poor performance; or inabili-

ty to relate to a supervisor.8
Howcvcr in 1980 thc Second CerUIt Court of Appeals rulcd that
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establishing that employment practices have a disparate impact en older
employees.® In this case the defendant school board adopted a cost-
cuttmg pollcy of preferentially hiring teachers with fewer than five years
of expencnce Evidence substantiated that over 92% of the state’s
teachers over 40 years of age had at least five years of experience,
whereas only 62% of teachers under 40 had this much experience. The
court concluded that the policy with a disparate impact on teachers over
40 had to be justified as a job necessity to _satisfy ADEA. A Missotiri
federal district court applied similar logic in evaluating a prima facie

case of age discrimination in connection with a university’s policy reserv-

ing a certain portion of faculty slots for nontenured professors.® The
court rejected the economic rationale offered in defense of this practice
4§ an insufficient business necessity to justify the adverse impact of the

policy on older professors:
The U.S. Departmcnt of Eabor and several courts have interpreted

ADEA as prohibiting age discrimination among employees within the

protected age group. In other words, an employer cannot discriminate
against employees who are 60 years old by preferring those who are 45.

For examiple, the First Circuit Court of Appcais ruled that an employce

need not show that he was rcplat:cd by 4 younger person outside the pro-

tected age group to establish a prima facie case of discrimination under

ADEA 8
Thc award of spemﬁcd damagcs has bcen ordéred where wdlful em-

oplmons have been rendered regarding whether cmplOyers can assert a
good faith defense to avoid liquidated damagcs % Courts also have
differed as to whether victims of willful violations of ADEA are entitled
to compensatory damages in_addition to other types of rcllcf While
several federal district courts have allowed such damages to be asscsscd
against cmployers two federal circuit courts of appeal have disallowed
damages for pain; suffering; and emotional distress.®” Courts in general
have not allowed punitive damages; reasoning that Congress preferred
liquidated damages in lieu of a punitive award.

Several states have enacted antidiscrimination statutes t that provndc

greater protections to employees than afforded by ADEA. For example,

the Montana Human nghts Act has been interpreted as prohibiting

employment decisions based on age unless age is directly related to job

perfofmancc 8 This Act was held to prevail over a school board’s man-

datory retirement policy in the absence of evidence that the policy was

necessitated by the nature of the job. The Nevada Supreme Court simi-

larly ruled that a state university could not make hiring and retention

decisions on the basis of age because of the state statute requiring all per-.

sonnel actions taken by state, county; or municipal departmcnts agen-

cies, boards, or appointing officers to be based solely on merit and
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in compliance with the school board’s pollcy The court reasoned that
“age has nothing to do with fault” and, therefore, the discharge was not
based on good cauise. %

With the graying” of the American citizenry, lobbying efforts to

secire additional protections and benefits for older employees seem

destined to continue. And it seems likely that courts increasingly will be

called upon to assess claims of age discrimination under state and federal
laws,

Soc1al scientists, lcgaJ scholars; publlc policymakers, and thc

* American cmzénry agree that employment dlscnmmatlon isa scrlous

problem in this nation; and educational institutions havc not escaped the

negative consequences. In spite of general consensus that the elimina-

tion of employment discrimination will benefit individuals and our soci-

ety; finding acceptable means to attain this goal has been extremely prob-

lematic. Delineating the types of prohibited discrimination and  devising

remedies to compensaté victims of employmient discrimination have

proven to be awesome tasks.9 All three branches of government have
bccn mvolvcd m cﬂ‘orts to clanfy the mdmduals protcctlons -against

ating
body of comg lex_]udlcnal rulmgs, many qucstlons pcrtammg to discrimi-

nation in employment remain unanswered.

Even though the law governing employment dlscnmmatlon is stll
evolvmg, there are certain principles that public employers can use to
guide their dally actions. For example, hmng pohcncs that facially
discriminate on the basis of s sex, national origin, age, or religion should
be used only if justified as essential for the particular jobs; and facially

dlscnmlnatory classifications based on race should never be imposed:
Prcrequnsntcs to cmploymcnt that dlsproportlonatcly dlscrlmmate

prcrcqulsncs are valid measures of ability to perform the job: Promo-
tion, compensation; and job-assignment decisions should be based on
objective assessments of cmplovccs qualifications, performance; length
of service, etc.; and not on employees’ class mcmbcrshlp, beliefs; or

other attributes unrelated to the job: If an employer cannot justify an

employment decision on lcgltlmatc _nondiscriminatory grounds, equi-

table relief should be provided to restore the employee who has been the
victim of discrimination to his or her rlghtfui place:

However, employers do not have to hire; promote, or give other

s
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special benefits to unqualified individuals merely because of their
membership in a protected group. Indeed, it is a disservice to hire an un-
qualified black or female or to place a handicapped person in a role that
cannot be performed adequately because of a disability. Such action is
the antithesis of fundamental fairness; perpetuates erroneous stereotypes
when the iiﬁc]iiiiiﬁéa individuals ultimately fail, and may subject the

employer to a “reverse” discrimination suit.

Some of the most troublesome issues arise in situations whcrc em-
ployees are Lurrently at a disadvantage because of prior discrimination,
“Mere membership in a class that has been historically discriminated

against should not catapult an individual into a preferred position; but

without some special consideration, the lingering effects of past
discrimination may never be eradicated. Employers are faced with the

difficult task of ensuring that victims of past employment bias are “made

whole,” whllc at the same time protectmg legitimate business interests
and safcguardlng the rights of the majority to cqmtablﬁ treatment; Tem-

porary prcfcrenual treatment of racial and ethnic minorities; women;

and the handicapped in hiring and personnel reduction practices may be
necessary in some situationis to compensate for past dlscrimmatory acts;
Eduicational employers wotild be wise to ask themselves the following

ijucstlons in makmg cmploymcnt decisions:

religion bona fide occupational quahﬁcatlons'r’

2. Are prereqmsltes to employment valid indicators of success in

the specific jobs for which they are used?

3. Is there a legitimate business necessity for policies that adverse-

ly affect certain classes of employees?
Are questions used in job interviews directly related to the can-
didate’s ability to perform the job?

Are hxrmg, promotion, compcnsatlon and job-assignment de-

cisions based on considerations that reiate to qualifications;

_ inerit, and performancc rather than stcreotyplc assumptions?

6. Is pregnarncy treated like any other temporary disability in
_ terms of sick leave, seniority, and dlsabllity bcncﬁts"’

7. Have reasonable accommodations been made to enable qual-
ified handicapped employees to perform adequately?

8. Have reasonable accommodations been made to the religious

beliefs of employees?
9. Have precautions been taken to ensure that current practices do

not pcrpctuatc thc cffccts of past dlscrlmmatlon'r’

:A '
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school oﬂicnaJs are llkely to avoxd legal llabxhty when partlcular employ-

employment dlscrlmnnatlon the pubhcs interest in eiisurmg a compe-
tent educational work force will be advanced.

1.
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Footnotes
This chapter is condensed in part from a monograph Martha McCarthy,
Discrimination in Pablic Empi oyment: The Evolving Law (Topeka, Kans.: Na-

tional Organization on Legal Problems of Educzipon 1983).

. Allegations of discriminatory treatment in connection with staff reduction

practices are addressed in chapter 8, o
National Educ: Ass'n v: South Car’olihé, 445 F. Supp. 1094 (D S C. 1977),
affd 434 U.S. 1026 (1978). Prior to 1976, several federal appellate courts

had found a constitutional violation in public school districts’ use of tests as a
prerequisite to employment if the tests had a dlSparate impact on minorities
and had not been validated as predicting success in the particular jobs for
which they were used. See Walston v. County School Bd. of Nansemiond
Cty.; Vlrgtma, 492 F.2d 919 (4(!1 Cir: 1974); Chanoe v Board of Ex-
aminers, 458 F.2d 1167 (2d Cir. 1972); Armstead v. Starkville Mumcxpal
Separate School Dist., 461 F.2d 276 (5th Cir. 1972). However, in

Washington v. Davis, 426 U.S. 229 (1976), the Supreme Court announced
that plalnuﬂ‘s miust prove dnscnmmatory intent to establish that facially

neutral prerequnsnes to enipIOymem violate the equal protectlon cléﬁsé See

(1979).

. 42 U.S.C: § 2000e ¢t 5eq.

. See Albemarle Paper Co. v. Moody, 422 U:S: 405 (1975); Griggs v. Duke

Power Co.; 401 U.S. 424 (1971). Guidelines of the : Equal Employmem Qp-

portunity { Commnssnon stipulate that a selection rate for any group protected
by Title V11 that is less than 80 percent of the highest group’s rate generally

will be regarded as evidence of adverse impact.

. Connecticut v. Teal, 102 §. Ct. 2525, 2530 (1982); cmng 645 F.2d 138 (2d

Cir. 1981).
Newman v. Crews, 651 F 2d 222 (?fth Clr 1981).

: McDoﬁnell Douglas v. Green, 411 U, S. 792, 802 (1973)

See; e.g.; Lewis v. Central Piedmont Commumty College, 689 F.2d 1207

(#th Cir. 1982) (white applicant was better qualified than black applicart

who was rejected); Jutinson v. Michigan State University; 547 F. Supp. 429
(W D: Mich. 1982) {denial of promotion and tenure to minority professor

was based on poor performance); Lee v. Ozark City Bd. of Ediic., 517 F.

Supp. 686 (M.D. Ala. 1981) (nonrenewal of minority coach’s contract was

justified by legmmate objectlves of athletic program), Adams v Gaudet

Jﬁsuﬁéd by rehance on employment cmena cstabhshed by state de jepartment

of education); Fusi v: West allis Pib. Schools, 514 F. Supp. 627 (E.D. Wis.

1981) (minority teacher lacked proper certification):




10:

11.

12.

14

15.

16:

Pittman v. Hattiesburg Municipal Separate School Dist:; 644 F.2d 1071
(5th Cir. 1981).

Rogcrs v. Intcn .mona.l Paper Co 510 F 2d 13W 1345 (Bth Clr 1975) See
159, 164 (8th Cir: 1981); Barnett v. W: T: Grant Co:; 518 F: 2d 543; 550
(4th Cir: 1975):

Evans v. Harnett; 684 F.2d 304 (4th Cir. 1982); see al:o Wllllams v, Col-
orado Springs School Dist. #11, 641 F.2d 835 {10th Cir. 1981). While the
judiciary ofteri relies on statistical evidence in assessing dlscnmmatnon
charges; the Supreme Court has caationed that courts should move with cir-

cumspection in evaluating statistics because their usefulness is contingent
on each individual set of circumstances. See International Brotherhood of
Teamsters v. United States, 431 U.S. 324, 336 (1977); Castaneda v. Par-
tida; 430 U.S. 482 (1977); Hazelwood School Dist. v. United States, 433

U.S: 299 (1977):
See;, e.g.; Franks v. Bowman Transportation Co.; 42¢ U.S. 747 (1976),
Local 189 United Papermakers and Paperworkers v. United States, 416

F.2d 980 (5th Cir. 1969).

Sée American Tobaccb Co: v: Patterson; 102 S: Ct: 1534 (l982), Pallman-
Standard; Inc: v: Swint; 102 S, Ct. 1781 (1982). Although Title VII has
been the most popular statutory basis for employment discrimination suits,
some suits have been initiated under Title VI of the Civil Rights Act of
1964. Title VI prohibits discrimination on the basis of race, color, or na-

tional origin in programs or activities receiving federal financial assistance;
42 U.S.C. § 2000d. In a significant 1983 decision; the severely splintered
Supreme Court ruled that evidence of discriminatory intent is not necessary
to establish a Title VI violation. The majority interpreted Title VI regula-
tions as prohibiting practices with a discriminatory impact. However, a

g?ﬂf_‘zélﬂiliﬁajonty of the justices concluded that in the absence of proof of
discriminatory motive; prevailing plaintiffs in Title VI disparate impact
suits are entitled only to injunctive, prospective relief and not to compen-

satory relief such as an award of constructive scmorlty Guardlans Assn v

l983)

Ford Motor Co. v. Equal Employment Opportunity Comm'n, 456 U. S 923
¢1982). This case involved alleged sex discrimination under Title VII, but
the principle announced by the Cotirt is equally apphcablc to allegations of
racial discrimination in hiring practices:

Boston Teachers’ Union v. Boston School Comm.; 671 F.2d 23 (ist Cir.
1982); cert. denied; 103 S. Ct. 62 (1982). See also Boston Chapter of NAACP
v. Beecher, 679 F.2d 965 (1st Cir. 1982), vacated and remanded, 51 U.S.L.W.
4566 (May 17, 1983).

17. Oliver v. Kalamazoo Bd. of Educ:, 498 F. Supp: 732 (W.D: Mich: 1980),

vacated and remanded, 706 F 2d 757 (6th Clr 1983) o

249 (E D Pa 1982)

See Zaslawsky v. Board of Educ. of Los Angelcs, 610 F.2d 661 (9th Cir.
1979), Wygant v. Jackson Bd. of Educ:, 456 F: Supp. 1196 (E.D. Mich:
1982).
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20.

21.
22.

27.

29.

36.

See Valentine v. Smith; 654 F.2d 503 (8th Cir. 1981); Caulfield v. Board of

Educ. of the City of New York; 583 F.2d 605 (2d Cir. 1978):
Frontiero v. Richardson, #11 U.S. 677, 684 (1973).
Sez, ez, MISSIsslppl University for Women v. Hogan, 102 S. Ct 3331

(1982); Craig v. Boren, 429 U.S: 190 (1976). Employers can facially

discriminate on the basis of sex under Title VII if gender is a boria fide oc-

cupational qualification (BFOQ) necessary to_the normal operauon of the
business. While this type of overt discrimination is not usually an issue in

school cases; the BFOQ_ exception to Title VII has generated litigation in

other contexts. See Martha McCarthy, “Recent Developments in Sex

Discrimination Litigation;,” in Sckool Law Update — 1977, ed; MA:
McGhehey {Topeka, Kans.: National Organization on Legal Problems of

Education, 1978}, pp. 53-56. .
Personnel Administrator of Massachusetts - Fccncy, 442 U S. 256 (1979)

See Wilkins v. University of Houston, 654 F-2d 388 (5th Cir. 1981), rehar-

ing, 662 F.2d 1156 (5th Cir. 1981); vacated and remanded, 103 S: Ct. 34
(1982), vacated and remanded in part, 695 F.2d 134 (5th Cir. 1983).

Texas Dcpartmcnt of Community Affairs v. Burdine, 450 U.S. 248 (1981).

Sez, e.g.; Patterson v: Greenwood School Dist. 50, 696 F.2d 293 (4th Cir.

1982); Cummings v. School Dist. of City of Lincoln, 638 F:2d 1168 (8th

Cir. 1981); Danzl v. North St. Paul-Maplewood-Oakdale Indep. School
Dist:; 706 F:2d 813 (8th Cir. 1983).
Se; e, Coble v: Hot Springs School Dlst No. 6 882 F 2d 721 (8th Cir.

1482); Rodriguez v. Board of Educ: Df Eastchester Union Free School Dist.,

620 F.2d 362 (2d Cir. 1980); Tyler v. Board of Educ: of New Castle Cty.,

519 F. Supp. 832 (D. Del. 1981); Schoneberg v. Grundy Cty. Special Educ:
Cooperative, 385 N.E.2d 351 (Ill. App. 1979).

Sweeney v. Board of Trustees of Keerie State Collcgc, 604 F. 2d 106 (lst
Cir. 1979); cert. denied, 444 U.S. 1045 (1980) But see Canham v. Oberlin

Coliege, 666 F.2d 1057 (6th Cir. 1981); in which the appellate court held
that a college’s asserted nondiscriminatory reasons for denying a permanent
position to a male in favor of a female were not pretexts for sex bias. The

college produced sufficient evidence that the decision was based on the male

candidate’s inadequate perf&rmancc during 4 trial period: )
North Haven Bd. of Educ. v. Bell, 102 S. Ct. 1912 (1982). Title IX; 20
US.C.§ '1681(a), provides that “no person in the United States shall; on the
basis of sex; be excluded from participation in, be denied the benefits of, or

be subjected to discrimination under any education program or activity

receiving Federal financial assistance.” For a discussion of lower court litiga-
tion pcrtalmng to thls cmploxmcnt issue, m Martha McCarthy, “Tnlc IX

S. Ct. 1181 (1983); Hlllsdaic eouegev Bépartmcnt of Hcalth Education

and Welfare, 696 F.2d 418 (6th Cir, 1982); Haffer v: Temple Umversny,

688 F.2d 14 (3d Cir. 1982); Rice v. President and Fellows of Harvard Col-

lege, 663 F.2d 236 (1st Cir. 1981) ceri. deiied, 102 S. Ct. 1976 (1982);

University of Richmond v: Bell, 543 F: Supp: 321 (E.D. Va. 1982); Othen

v. Ann Arbor School Bd.; 507 F. Supp: 1376 (E:D: Mich: 1981); Benriett v:
West Texas State Umvcrsny, 525 F. Supp. 77 (N.D. Tex. 1981).
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31

32.

33:

41.

42.

Lieberman v. University of Chicago, 660 F.2d 1185 (7tt Cir. 1981), cert.
denied, 456 U.S. 937 (1982) (no damages remedy); Cannon v. Umvcrslty of
Chicago, 648 F.2d 1104 (7th Cir: 1981); cert. denied, 454 U.S: 1128 (1981)

(proof of intentional discrimination required.)
Geduldig v. Aiello; 417 U.S. 484 (1974) {no_ consntutlonal vnolatlon),
General Electric Co. v. Gilbert, 429 U.S. 125 (1976) (nio Title VII viola-

tion).
Pregnancy Dlsablllty Act; 42 U:S.CA: 2000c(k) (1978) A current con-

troversy involves the application of this law to spouses of male employees.
The Supreme Court recently affirmed a decision in which the Fourth Cir-
cuit Court of Appeals ruled that a health plan covering pregnancy for
employees, biit limiting spouses’ coverage for pregnancy, violates Title VII

by discriminating against married male employees; Newport News Ship-

building and Dry Dock Co. v. Equal Employment Opportunity Commn,
667 F.2d 448 (4th Cir. 1982), affd 51 U.S.L.W., 4837 (June 20, 1983).

. Cleveland Bd. of Ediic. v. LaFleiir, 414 U. S. 632 (1974); see also Paxman v.

Camipbell, 612 F.2d 848 (4th Cir: 1980):

. Clanton v: Orleans Parish School Bd.; 649 F.2d 1084 (5th Cir. 1981).
. deLaurier v. San Diego Unified School Dist., 588 F.2d 674 (9th Cir. 1978)

During the course of the litigation, Cilifornia law was aifierided to prohibit
both the ninth-month mandatory leave and the denial of sick leave for
prcgnancy-rclatéd absences:

7. See Thompson v. Board of Educ.; 526 F. Supp. 1035 (W.D. Mlch 1981);

. Nashwllc Gas Co. v. Satty, 434 U S 136 (1977) However, pregnancy

leave is not entxtled to preferred treatment. In 1982 a Massachusetts appeals

court upheld a collective bargaining agreement that disallowed seniority
credit for medical disahilit, leave including pregnancy leave, Burfon v. School
Comm 432 N. E 2d 725 Mass App 1982)

York State Dmsnon of Human Rights; 451 NYSZd 700 (1982),

Schwabenbauer v. Board of Educ.; 498 F. Supp, 119 (W.D.N.Y. 1980).
But see White v, Columbus Bd. of Educ., 441 N.E.2d 303 (Ohio App. 1982),

in which an Ohio appeals court found that a Title VII suit was not tlmcly

filed in conriection with derial of a teacher’s scriiority for a prior year in

which §he did not teach the required 120 days because of a mandatory

matérmty leave.

. Mitchell v. Board of Trustees of Pickens Cty School Dist., 599 F.2d 583

t4th Cir. 1979).

Andrews v. Drew Mumapal Separate Schoot Dist:; 507 F.2d 611 (5th Cir.
1975); cert. demied; 425 U.S. 559 (1976). See also Martin Sweets Co. v.
-Jacobs; 550 F.2d 364 (6th Cir. 1977), cert. denied, 331 U.S. 917 (1977).
Avery v. Homewood City Bd. of Educ., 674 F.2d 337 (5th Clr 1982). The
court cited Mt. Healthy City School Dist. Bd. of Educ. v. Doyte 429 U.S. 274

(1977), in which the Supreme Court rééogmzed that if a protected right

is a substantial reason for a dismissal action; the school board must establish
that it would have reached the same decision in the absence of the protected

conduct.
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43;

45.

47.
49;

50.

See, e.g., Coble v. Hot Springs School Dist. No. 6, 682 F.2d 721 (8th Cir:
1982); Marshall v. A & M Coiisol. Schiool Dist. 605 F.2d 186 (5th Cir.
1979); Brennan v. Woodbridge Schiool Dist., 74 LC 33, 121 (D. Del.
1974). Although courts have considered statistical evidence regarding wage
disparities, such evidence has been rejected if all factors that might influence
compensation differentials (e.g., education; experience) have not been con-
sidered. o o .

See Melanson v. Rantoul; 536 F. Supp: 271 (D.R.I. 1982). Most casés
under EPA have been initiated by females, but male plaintiffs in the Col-
leges of Agriculture and Home Economics at the University of Nebraska

were successful in challenging pay differentials under the Act; Board of

Regents of the University of Nebraska v. Daises, 522 F.2d 380 (8th Cir. 1975).

See “Comparability: An Issie for the ‘80s,” California Women {January, 1981),
publication of the California Commission on the Status of Women,
Sacramento, California; see Ruth Blumrosen; “Wage Discrimination, Job
Segregation, and Women Workers,” Employee Relations Law_jourval (1980):
77, 79. -

Sez, ¢.¢.; International Union of Electrical, Radio, and Machine Workers
AFL-CIO-CLC v. Westinghouse Electric Corp., 631 F.2d 109% (3d Cir.
1980); Gunther v. County of Washington, 602 F2d 882 (9th Cir. 1979);
Molthan v. Liberty Mutual Insurance Co.; 449 F. Supp: 397 (W.D. Pa.
1978); Wetzel v. Liberty Mutual Insurance Co., 442 F. Supp. 448 (E:b:
Pa. 1977). o

Gunther v. County of Washington, 452 U:S: 161, 178 (1981).

435 U.S. 702 (1978).
Norris v. Arizona Governing Committee, 671 F.2d 330 (9th Cir. 1982); af
in part; rev'd in pant 51 U.S.L.W. 5243 (Juily 6, 1983).

Prior to the Norris decision, federal appellate couirts had reridered conflicting
opinions on the legality of TIAA-CREFs use of sex-segregated tables in
calculating retirement benefits. See TIAA-CREF v. Spirt, 691 F.2d 1054
(2d Cir. 1982); Peters v. Wayne State University, 691 F:2d 235 (6th Cir:
1982).

- Dayle Nolan, “Sexual Harassment in Public and Private Employmeit,”

Ediication Law Reporler 3 (1982): 227.

. See, e.g., Miller v. Bank of America, 600 F.2d 211, 213 (9th Cir. 1979);

Tomkins v. Public Setvice Electric and Gas Co., 568 F.2d 1044 (3d Cir.
1977); Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977); Heelan v. Johns-
Manville Corp.; 451 F. Supp. 1382 (D: Colo: 1978); Muiiford v. Bariies &
Co., 441 F. Supp. 459 (E.D. Mich. 1977).

: Bandy v: Jackson, 641 F.2d 93 (D.C. Cir. 1981). However; some courts

since this decision have contiritied to require evidence of adverse employ-
ment_consequences resulting from the harassment. See, e.2., Walter v.
KFGO Radio, 518 F. Supp. 1309 (D:N:D: 1981); Meyers v. I.T.T. Diver-
sified Credit Corp., 527 F. Supp. 1064 (D. Mo. 1981). .
29 CFR § 1604.11(a){1980). The Department of Education’s Office for Civil

Rights also is authorized to investigate complainits of sexual harassment in

federally funded educational programs under Title IX of the Education
Amendments of 1972. See Lee Berthel; “Sexual Harassmenit i Education
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56.
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58.
59,
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64.
65.

66
67.
68.

69.

73

70.
71:
72.

institutions,” Capital University Law Review 10 (1981): 585-90:

Correa v. Namipa School Dist. No. 131; 645 F.2d 814 (9th Cir. 1981); sec

also Panlilio v: Dallas Indep. School Dist.; 643 F.2d 315 (5th Cir. 1981).
Skelnar v; Central Bd. of Educ.; 497 F. Supp. 1154 (E.D. Mich. 1980).

Mulier v. United States Steel Co., 500 F.2d 923 (10th Cir. 1975).
Baruah v. Young, 536 F. Supp. 356 (D. Md: 1982).

Krefmier v. Chemical Construction Corp.; 102 S. Ct. 1883 (1982). Also, in

1982 the Supreme Court dealt with the issue of class certification in connec-
tion with an allegation of national origin discrimination. The Court held
that the respondent must do more than prove the validity of his own claim to

bridge the gap between his charge of discrimination in the denial of promo-
tion and the existenice of a class of persons who have suffered similar injury

in connection with hiring practices, General Telephone Co. of the Southwest v.
Faicon; 102 S. Ct. 2364 (1982).

Ambach v. Norwick, #41 U.S. 68, 73-74 (1979):

Sugarman v. Dougall, 413 U:S: 634 (1973). R
Sée Palmer v: Boar { Educ: of the City of Chicago; 603 F.2d 1271(7th Cir.
1979); cert. demied. -4 U.S, 1026 (1980).

3. See Russo v. Central School Dist. No. 1, 469 F.2d 623 (2d Cir. 1972); Opi-

nions of the Justices to the Governor, 363 N.E.2d 251 (Mass. 1977);
Hariover v. Northirup, 325 F. Supp: 170 (D. Conn. 1970).
42 U.S.C: § 2000¢(j)(1976).

Edwards v. School Bd. of Norton, Virginia, 483 F. Stpp. 620 (W.D: Va.

1080); vacaied and remanded, €58 F.2d 951 (4th Cir: 1981): In 1977 the

Supreme Court recognized that Tite VII does not require employers to
bear more than minimal costs in accommodating the religious beliefs of

employees, Trans World Airlines v. Hardison, 432 U.S. 63 (1977).
Niederhuber v. Camden Cty. Vocational and Technical School Dist: Bd. of
Educ.; 495 F. Supp. 273 (D.N.J. 1980). o
Ranikins v. Commission on Professional Competence; 593 P.2d 852 (Cal.
1979), appeal dismissed, 444 U.S. 986 (1979). o S
School Dist: #11; Joint Counties of Archuleta and LaPlata v. Umberfield,
512 P.2d 1166 (Colo. App. 1973).

Hunterdon Central High School Bd: of Educ: v: Hunterdon Central High
Schiool Teachers Ass'n, 416 A:2d 980 (N.J. Super. 1980).

29 U.S.C: § 794 (1976). L
Southeastern Community College v. Davis, 442 U.S. 397, 406 (1979).
Upshur v. Love, 74 F. Supp. 332 (N.D. Cal. 1979); see also Coleman v.

Darden, 595 F.2d 533 (10th Cir: 1979), cert. denied, 444 U.S. 927 (1979);
Sabol v. Board of Educ. of Twp: of Willingboro Cty.; 510 F. Supp. 892
(D:N.J: 1981).

Gurmankin v. Costanizo, 411 F. Sipp. 982 (E.D. Pa: 1976); affd 556 F:2d
184 (3d Cir. 1977), affid in pan, vacated and remanded in part, 626 F.2d 1115(3d
Cir. 1980), cent. denied, 450 U-S. 923 (1981). B
Doe v: Syracuse School Dist:; 508 F. Supp. 333 (N.D.N.Y. 1981). Several
courts have ordered the reinstatement of handicapped school bus drivers
based on cvidence that the individuals can perform the job without

unreasonable accommodations. Sez Coleman v. Casey Cty. Bd. of Educ.;
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510 F. Supp: 301 (W:.D: Ky: 1980); State Division of Haman Rights

v. A»;crill Parl& cEEiFAI School Dlsl 388 N E 2d 729 (N Y 1979) Com-

(Pa Commw 1979).
In several recent cases courts have ruled that Section 504, like Title X, pro-

hibits rllscnmmatlon based on handlcaps only in programs that benefit
directi; from federal aid. See, e.g.; Doyle v. University of Alabama in Birm-
mgham 680 F.2d 1323 (11th Cir. 1982); Brown v. Sibley, 650 F.2d 760
{5th Cir. 1981); Pittsburgh Fed'n ofTeachers Local 400 v. Latiger, 546 F.
Supp. 43¢ (W.D. Pa. 1982). However, the Pennsylvania federal
district court observed that a board of education might be subject to a Sec-
tion 504 suit where federal funds are not directly implicated if the board’s
federal financial assistance is so substantial “that the entire operation of the
st hool system may be treated as a ‘program’ for the purpose of Section 504.”
546 F: Sapp: at 437:

Miassachusetts Bd. of Retirement v. Murgia; 427 U.S. 307 (1976). The
Cijiii'i §iib§édijéiiily appliéd éiiiiilar réaéijiiiiig iii riiliiig iliai iiiaiidaibry

related to the legitimate objective of cor.ducung l'orengn relations with a

competent and physlcally fit slaﬂ' Vance v. Bradley, 440 U: S: 93 (1979):

Kuhar v. 7preensburg7$alcrm 7§Vcrh99l7D’|7st 516 F. 2d 676 (3d Cll‘ 1980)
Gaiilt v. Garrisoni, 569 F.2d 993 (7th Cir. 1977), cert. denied, 440 U.S. 945
(1979):

29 U.S.C._§ 621. The amendment extending the upper age limit to 70
allijWEd 'canégé's and ijiiiiiéréiiiéi i6 ébﬁipél iéiiierd faculty members to

ruled that lhe apphcauon of ADEA to state and local govemmen( employees

does not impinge on an attribute of state sovereignity essential for carrying
out tradmonal govemmental functlons in vlolauon of the 10th Amendment

Wyo. 1982), 7e'd 103 S. Ct. 1054(i9835
Marshall v. Westinghouse Electric Corp:; 576 F.2d 588, 591 (5th Cir:

1978). Individuals have a private right to bring suit under ADEA; but
available state administrative remedies must first be pursued, although not
éf(liii.iﬁéd F6r 5 discussion of procedural i‘btji.ili‘bi‘iiéiiié i.iiider KDEA .i'?e

Umversuy, 538 F: Supp 1143 (M B:N: C 1982)

2. Set, e.g.; SchWager v. Sun Oil Co.; 591 F.2d 58 (10th Cir. 1979) (poor per-

formancc), Pnce v, Maryland Casualty Co 561 F 2d 609 (5[h Cir. 1977)

1298 (D D.C. 1980) (mablllty to relate to superyggrf)r, ?"E'l[‘,aﬁ,‘j', VReynolds
and Co 367 F. Supp: 440 (N.D. Iil; 1973) (excessive tardiness).

Gcller v. Mackham 635 F 2d 1027 1032 (2d Cir. 1980)

Loco v. Textron, Inc. , 600 F 2d 1003 (lst Clr 1979) see alro Polstorff v.

Fléwcher, 452 F: Supp 17 (N D. Ala. 1978) 29 C.F.R: § 860: 91(2)

Campart Combes v: Griffin Television; Inc.; 421 F. Supp. 841 (W.D. Okla:
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87.

1976); with Loeb v. Téi&iféﬁ 600 F.2d 1003 (1st CiF 1979)

Symons Manufactunng Co -}45F Supp 706 (ED WIS 1978); Coatesv
National Cash Register Co., 433 F. Supp. 655 (W.D. Va: 1977); Bertrand

v. Orkin Exterminating Co., 432 F. Supp: 952 (N.D: il 1977). Damages

for _pain; suffering; and emotional distress have been disallowed in Rogers
. Exxon Research and Engineering Co., 550 F.2d 83% (3d Cir. 1977);

Dean v. American Secumy Insirance Co., 559 F.2d 1036 (5th Cir. 1977).

3. Dolan v: School Dist. No: 10; 636 P.2d 825 (Mént 1981):

Board of Regents of the University of Nevada System v. Oakley, 637 P.2d
1199 (Nev 1981)

1979j. See aiso Selland v Fargo Pub. School Dist. No l 302 N w.2d 391
(N:D: 1981)

1. In addition to specific remedies included in various s civil rights laws; such as

reinstatement and back pay, victims of public employment discrimination
often have attempted to seciire coinpensatory and punitive damages under
42U S C § 1983: For a discassion of judicial interpretations of this provi-

sion; see McCarthy; Discrimination in Employment: The Evolving Law; pp:
57-39.
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Substantive Constitutional Righits:
The First Amendment and Prwacy

Arval A. Morris

~ The First Amendment to the Constitution, adopted in 1791, pro-
vides:

Congress shall make no law respecting an estabhshment of rellglon, or

prohibiting the free exercise thereof; or abridging the freedom of speech or

of the press; or the right of the people pe;ueabiy to assemble; and to peti-
tion the Government for a redress of gritvances.

On its face this Amendment appears to apply only to Congrcss Biit
the 14th Amendment, adopted 77 years later, prohibits a state from
abrldgmg “the pnvxlegcs or immunities of citizens” and from depriving
any person of llberty without due process of law. One of the provisions of
the Bill of nghts that has bccn _incorporated into the due process clause
ofthe H—th Amcndmcnt is the First Amendment.' It now applies fully to
the states, and lhus to the entire public education establishment.2

Not all personal rights fiindamiental to a free people and lmpllClt in
the concept of an ordered liberty have specifically been set forth in either
thc Bill of Rights or the 14th Amendment. Recognizing this situation;
the Ninth Amendment to the U.S. Constitution provides that “the
enumeration in the Constitution of certain rights shall not be construed

to deny or disparage others retained by the peoplc ” Although it based its

earlier rulings on an implicit right to pnvacy, the Suprcme Court cx-
plicitly recognized a constitutional right to privacy in 1965:3 it; too; is

Arval Morris &5 a professor of law at the University of Washington,

55

62




O

ERIC

Aruitoxt provided by Eic:

part of the 14th Amendment; and it; too; is binding on the states and the
public education establishment. ’

Wllh thcsc lcgal dcvclopmcnts in mmd rhe focus of this chaptcr will
be on the subslantxvc constitutional protections of the pubhc school
employment rclallonshxp guarantccd by the First Amendment, par-
ticularly freedom of speech, and by the 14th Amendments right to
privacy. Woven into this chapter are the burdcn~of~proof standards re-
quired for cstabhshmg a prima facie case of denial of these constitutional
rights and also the requirements an employer mtist meet when seeking to
rebut the evider.ce submitted in the case.

First Amendment Rights of Teachers

Any notlon lhat public school teachers and students are berelt of Flrst

Amendment as well as other constitutional rights was laid to rest in
1969 in Tinker v. Des Moines Independent Community School District,* where
the U.S. Supreme court ruled:
First Amendment rights; applied in light of the special characteristics of
the school environment, are available to teachers and students. It can
hardly be argued that either students or teachers shed their constitutional

rights to freedom of speech or expression at the schoolhouse gate.
The question for courts, school attorneys; and school administrators
sirice the Tinker case has been to determine what rights teachers and

studcnts take with them bcyond the schoolhouse gate and just how far

these rights might be taken “in light of the special characteristics of the

school cnvnronmcnl Allhough somie cases are dcﬁmuve wnhm their
sets all the boundarlcs of First Amendmient rlghts of elementary and
sccondary school teachers in the school environment. Thus this discus-
sion should riot be considered exhaustive or definitive.

A Teacher’s Freedom to Speak Oiit
Pickering v. Board of Education;’ a leading case, partially clarified a
teacher's nght to freedom of speech under the Flrst and 14th Amend-

ments. As backgrouhd for undérslandm the case; an ilhnons school

board had asked voters to approve a bond issue to build two ncw schools:
The proposal passcd on its second submission and thc schools were built:
The board theri began a campaign to increase tax rates and to use thc ad-
ditional funds for educational programs. This campaign failed twice:
During the second campaign to increase tax rates, Pickering, a teacher
in the district, wrote a letter to the editor of the local newspaper in which
he attacked: 1) the way in which the board handled the earlier school
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educational and athletic programs, and, in addition; 3) charged the

superintendent of schools with attcrﬁpmig to silence teachers; preventing

them from opposing or criticizing the proposed tax increases:

The board dismissed Pickering for writing and publishing the letter:

But Illinois law required the board to hold a hearmg on Pickering’s

dismissal. At the hearing the board sought to justify its actions by charg-

ing that numerous statements in Pickering’s letter were false and to the

detriment of members of the board and the administration. After hear-

ing testimony, the board found Pickering’s statements tc be false as

charged: However, the board made no finding on the effects of Picker-

ing’s publlshcd leteer, whelhér on the commiuiity as a whole, on the ad-
ministration of the school system, or particularly on his effectiveness in
the classroom; o o L

The Supreme Court recognized “the special characteristics of the
school environment,” stating that “the State has interests as an employer
in regulating the speech of its employees that differ significantly from
those it pOssesses | in_connection with regulation of the speech_of the
cmzenry in general.” Thus the problemi in Pickering’s case came down to
arriving at a balance between the interest of the teacher; as an ordinary
citizen, in commenting on n.atters of public concern and the interests of
the state, as an employer, in promoting the efficiency and effectiveness of
the public services it performs through its employees. The question fac-
ing the Court was whether a teacher’s exercise of freedom of speech im-
pairs institutional effectiveness; and; if so, whether that impairment is so
great as to justify restricting a teacher’s freedom of speech.

The Court weighed those statements of Pickering that; it agreed,

were unintentionally false. After careful consideration the Court con-
cluded that the false statements, although critical of the board, were
“neither shown nor could be presumed to have in any way either im-
peded the teacher’s performance of his daily duties in the classroom or to

have interfered with the regular operation of the schools gencrally

Given the overall conclusion that Pickering’s letter did not affect

school discipline; effectiveness, or harmony among his co-workers, the

state’s interest in limiting Pickering’s freedom of speech was held to be

“not significantly greater than its interest in limiting a similar contribu-

tion by any meinber of the generle pﬂbllc. Thus the state’s interest
weighed little in the overall balance: On the other hand, Pickering’s right
to free speech was, mdecd given cons1derable welght Thc Court noted
that a teacher may | have a special vantage point from which to formulate
an lnformcd and dcﬁnltc opinion about the allocation of school funds,

""" kiiig it csscntla' that teachers be able to speak out without fear of
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down a ritle of constitutional law that applies to other cases like his where

the fact of pubhc cmploymcnt is only tangcntlally involved in the sub_jcct
munication: “In su ', wc hold that ina

nature of the stalcs mtcrcst That mtcrcst was dcscnbcd as promoung
the cﬁicncncy of the public services it pcrforms through its employees.”

Thus when a teacher speaks out publicly; it is generally the cﬂ'ccts of the
t of his s s that must be assessed to deterr
they lmpcdc “the teacher’s proper performance of his daily duues in thc

classroom or . . . interfere with the regular opcrauon of the schools
generally % If they do nut; then the decision is obvious: Pickering’s
precedent governs even_if some of the teacher’s statements are false or
margmally impair school effectiveness.

If; on the other hand, the teacher’s publice cxpressnon sngmﬁcantly im-
palrs his effectiveness or interferes sngmﬁcanlly with the regular opera-
tion of the schools; the dc ls{ lS no longcr obvious. The decision does
not automatically favor n, but the balance is
closer; and a court now must weigh the amount and duration of the

tcachci’s ineffectiveness or interference with school operations due to his
exercise of frcedom of spcech agamst his right to freedom of speech and

its role in our soclcty In each context of close balancing; striking the
rlght balance mﬁy involve dlﬂ'crmg considerations and produce different

legal conclusions depending on the weights of the relevant considera-
tions in each specific case.

In a recent case the Suprcme Gourt reaffirmed and extended the

Pickering precedent to apply to private communications between a
teacher of English and her school pnnapal whlch were dcscrlbcd by the
principal as “insulting,” “hostile,” “loud,” and “arrogant.” Freedom of
speech, the Court ruled, is not “lost to the public employee whb arranges
to communicate pnrvrartc!yiyylthrhlsr employer rather than to spread his
views before the public.” Clearly, however, private expression in such

cnrcun‘isianccs ‘may brmg into béiléiiit:é factors that were not present in

slltuuonal cﬂiclcncy may be thrcatcgcd not only by thp cﬂfccts,of the con-
tent of the teacher’s message; as in Pickering, but also by the time, place,
éiiia iﬁéiiiiéi' iii Whiéh thé tézibhéi' déliiiéi'é hiS iﬁéﬁiégé Oii thé b’th"ci'

rogant cdmmumcatlons made to a prmcnpal about school pohcws or pro-
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grams 4t 4 tifnie, place, and in a manner that do not impair the teacher’s
or the institution’s efficiency.

.. The Pickering “balancing approach” must be used by lower courts in
this kinid of case, and their decisions have further defined a teacher’s
right to freedom of speech. For examplc, in 1974 the Eighth Circuit

Court of Appeals decided a case in which a mathematics teacher had

been dismissed because; during his algebra class; he emotionally stated
that the students were “4,000 strong”; that they could throw military

recruiters; who were then present and rccrumng, off the schiool’s carm-

pus; and that the students and faculty should decide who should visit the

school.? Some students téstiﬁcd that the teacher told them to throw thenr
apples at the recruiters and “to gct them i ina crowd and pus' them and

kick them, make them feel like they weren’t wanted.” Later, tiie teacher

personally confronted the recruiters and told them “We don’t wart you

here.”
The court ruled that the Pickering balanice tipped against the teacher

because his statements were “infused with the spirit of violent action” to

the degree that school authorities coild find a situation of disruption. In

addition, the teacher’s remarks were unrelated o his class and interfered
with the operations of the school, which had granted permission for
military recruitment. The state’s interest in institutional efficiency
outweighed the tcacher’s interest in free speech.

On the other hand, a teacher’s dismissal after he twice refused the
orders of two principals to remove a black armband was reversed by
another 1edcral -appeals court.? The teacher wore the black armband “as

an expression of his religious aversion to war in any form and as a sign of

his regret over the loss of life in Vietnam.” He made no attempt to pros-
clyliz'e his students. The court agrccd that free speech was involved.
There was no evidence that wearing the black armband impaired the

teacher’s effectiveness or the institutional effectiveness of the school

Consequently, the balance tipped in favor of the teacher’s right to

fieedom of speech.
_In yet another case; California’s Suprcme Court apphcd the chl‘rermg

balancmg approach to disallow z transfer of a teacher from one school to

another because the teacher had cxcrmsod his freedom of speech.!? At a

school-sponsored public forum meeting, he vngorously and persistently

criticized the school's policy on dress and grooming, its policy on outside

speakers; and the administration’s refusal to permit puiblication of a sec-

ond newspaper: His remarks produccd sortie subsequent disharmony

and friction with fellow teachers and with his principal. But there was no

evidence that his teaching effectiveness was impaired or that institutional

mefﬁcneﬁcy resulted from hls specch Rullng that “mere fear of disrup-

tion due to the expression of unpopiilar views will ‘notjustify interference
with the free expression of opinion,” California’s Supreme Court held in
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favor of the teacher, thereby precluding his transfer as retaliation for
speaking out. o S
One can expect courts to reach the same result if a teacher is
demoted; rather than transferred or dismissed, as retaliation for exercis-
ing his freedora of speech in a way that does not significantly impair his
or the institution’s effectiveness. The question is whether the tiansfer or
demotion was punitive retaliation or was necessary for the effective
operation of the school district.!! ] S
Finally, the Supreme Court has ruled that a local school board may

not prohibit teachers who are not union representatives from speaking at

open meetings where a proposed collective bargaining contract is under
discussion, even if the state law directs the local board to prohibit
teachers, other than union representatives; from participating.”? The
Cotirt reasoned that “{tjeachers not only constitute the overwhelming

bulk of employees of the school system, but they are the very core of that

system; restraining teachers’ expressions to the board on matters involv-
ing the operation of the schools would seriously impair the board’s ability
to govern the district.”

A right to freedom of association is riot expressly set forth in the Con-
stitution: but it has been implied from the First and 14th Amendments,
and it applies to teachers as well as all other citizens._ ,

Daring the 1950s the Arkansas legislature passed a statute compel-
ling all teachers, as a condition of employment in a_state-supported
school, annually to file an affidavit listing without limitation every

organization to which they have belonged or regularly contributed
within the preceding five years. The law was challenged in the U.S.
Supreme Court on the ground that it deprived Arkansas teachers of their

rights to personal; associational; and acadeuic liberty protected by the
due process clause of the 14th Amendment. Agreeing with the teachers
and ruling the law unconstitutional in Shelton v. Tucker;!* the Supreme

Court declared that “to compel a teacher to disclose his every associa-
tional tie is to impair that teacher's right to free association.” It then

ruled that the “unlimited and indiscriminate sweep of the statute now

before us [and its] comprehensive interference with associational

freedom gues far beyond what might be justified in the exercise of the
State’s legitimate inquiry into the fitness and competency of its teachers.”

The Supreme Cotrt did not rule out completely the power of the
state to compel a teacher to disclose somie of his associations under ap-
propriate circumstances involving “the fitniess and competency” of a
teacher. During and after the McCarthy period, arguments were made
that the circumstances were appropriate and that teachers should be
compelled to declare whether they were members of the Communist
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Party, if they were, they could be tcrmmalcd Thls argument represents
a gunlt by-assmlatlon view. Tcachers were confronted w1th vanously

swear that they had never “knownngly lent their ald _support; advncc

counsel or influenice to the Communist Party.” In 1961 the Supreme

€ourt declased this law unconstitutionally vague because a law “which
either forbids or requires the doing of an act in terms so vague that men

of common i'n'telhgche must necessarily guess at its mcamng and dlﬂ'ér
as to its application violates the first essential of due process of law.”
Three years later the Court declared a Washington oath that reqmred

teachiers to declare that they were not members of “subversive organiza-

tions” unconstitutionalls vague.is
But suppose the oath is not vague: Can teachers be compcllcd {0 state

that they are not members of the Communist Party, and be termmated if

they refuse to disclaim? The answer is no, bccausc the requirement is

ultimately based on guilt by association when it makes membership

alone grounds for dismissal. Individual membership in any organization

can be innocent; constructive, or destructive. For a loyalty cath involv-

ing membership in a suspect organization to be constituiionally valid, it

must be individualized, relating to the specific nature of an individual’s

membership. Thus the Supreme Court has ruled: “Mere _knowing

membership without specnﬁc intent to furthcr the i.i'n'lawful aims of an
organization is not a constntutnonallv adcquatc basns for exclusion.™é

Guilt by association must be el

Although loyalty oaths, especially disclaimer oaths, have been severe-

ly cﬁrtaded by thc Suprémc Court, 1t has not mvalldated all oaths as

tcachers that do not mvolve dnsclalmcrs Gcncrally, these oaths r require
teachers to swear that they will uphold federal and state constitutions.
Coloradd's oath is an example:

[ solemnly (swear) (aﬂirm) that I will uphold the constitution of the Umtcd

States and the constitution of the State of Colorado; and I wis falthfully

perform the duties of the position upon which I am about to enter-

‘The Supreme Court upheld this oath, ruling that it was within the con-

stitutional power of Colorado’s leglslaturc to prcscrlbc 17

Finally; it should be noted that, whether tentited or not, a teachcr's
constitational right to free association includes the right t form and join
a tinlon No teacher can constitutionally be terminated for union ac-
tivities per se. A federal court of appeals declared that “it is beyond
debate that frecdom 0 engage in association for_the advancement of

bellcfs and 1dcas is an mseparable aspect of the ‘Jiberty’ assurcd by thc
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right of free association,” this court ruled that “an individual's right to
form and join a union is protected by the First Amendmert.”

A Teacher's Right To Academic Freedom

Academic freedom implies immunity to some natural consequences

of freedom of speech and association that ordinary citizens do not enjoy
because they do not share the peculiar character and function of the

scholar—cducztor As such; academic freedom protects the right of facul-

ty members to conduct whatever instruction and research they have

beer hired to pcrform COnstsrtcnt with standards of professional integrity.
And, as the Supreme Court has declared in a higher education case;
academic freedom is protected by the First Amendment.

Our nation is decply commitied to safeguarding academmic freedom, which
is of transcendent value 0 all of us and fot merely to the teachers con-

cerned. That freedom is thcreforc a special concern of the First Amend-

ment, wthh does fiot tolerate laws that cast a pall of orthodoxy over lhc

classroom: : ; . The classroom is peculiarly the “marketplace of ideas.”

The Suprcmc Court has decided no case based directly on a K-12

teacher’s academic freedom with respect to classroom activities: It has;

however, decided cases in which it mdlcatLd that K-12 teachers had
rights to academic freedom, but the Coiirt did not define those rights.
On the other hand; cases from lower federal and state courts provide

some guidelines for academic freedom issues mvolvmg assignment of
materials and tcachmg methods. The problems generally arise in con-
texts where there is no school district policy that expressly prohibits
assignment of certain materials or use of vertain methods, with such
dccxsnons left open to teacher discretion. In this context courts tcnd to

use a baiancmg test wcnghmg a teacher's interest in academic freedom

against the state’s need for some measure of control and disciplifie over
public school classrooms.

In one case a teacher of high school English gave cach mcmber of his

senior class a copy of the Atlantic Monthly containing an article by a pro-
fessor at Yale’s medical school:?! The word “motherfucker” appeared in
the article; and the school board attempted to dismiss the English teacher
because this “dirty” word .as, in the opinion of complaining parents; too
shockmg for high school seniors to deal with durmg class discussions of
the article: Although the court stated it had “the greatest of respect” for
pdrernts, it werit or to say thai “their sensibilities are not the full measure
of what is proper education:” The court did acknowledge the state’s in-
terest in that “some measure of public regulation of classroom speech is

inherent in every provision of public ecucation.” But, the court con-
tinued: :
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When we consider the facts : ; : we ﬁnd u difficult not to think that its ap-

plication [public regulation] to the present case demearns any proper con-

cept of education [bccausc] the gcncral chllling effect of permitting such
ngorous ccnsorshlp is cvcn more _serious. . th regard to thc word

of hxgh school: : : : Nodoubt its use génumcly oﬂ‘ends the parents of s some
of the students ~ thcrem in part, lay its relevancy to the article: . . . If
- . students must be pr.iected from such exposure; we would fear for
their future.2

In anothcr case an eleventh-grade English teacher was dismissed by

thc board because she had assigned materials that ailcgcdly had a

“disruptive” effect on the school, and she had refused “the counselling

and advncc of thc school prlncnpal 2 Shc assngncd as outsxde tgading

found that “rather than there being a threatened or actual dlsruptlon to

the educational processes of the school, the evidence reflects that assign-
ing the story was greeted with apathy by most of the students” and that

the assignment “was not such that would matcrlally and subslanllally in-

terfere with reasonable rcqmrcments of discipline.” Onc wonders what

assngnmcnt would! Morcover, the court found that the story was ap-

propriate for high school age students and that the school board had to

carrﬁf the burden of shong that the story was inappropriate. It failed.
Grdcrlng mnstatcmcnt of thc tcachcr, the court concludcd that her

right to academic freedom.” Presumably, the opposltc rcsult would

have been reached by the court if the school board had shown the

material was “i lnagproprlate, or if assigning the materials was disruptive
of reasonable school discipline:
The usual way of proving that asslgncd matcrlals are approprlatc or

lnapproprlate is by testimony stating the professional judgment of ex-

perts in the field, or from other professional standards. Sometimes cer-
tain materials are irrelevant to the subject area in the judgment of ex-
perts in the feld and are, thcrcf‘orc “inappropriate” and constitutionally
unprotcctcd by thc First Amendment. For example, a federal appellate
court upheld the dlsmlssal of teachers of French,; industrial arts; and
languagc arts because they distributed brochures on the joyous pleasures
of drug use and sex to their eighth-grade classes even though they did
not discuss the subjects in their classes.” Academic freedom does not
protect this type of teacher behavior.

Academic freedom protects appropriate teachlng mcthods used in
sntuatlons where no constitutionally reasonable rule of the school district
prohibits their use. For example, in one case an eleventh- gradc Engllsﬁ
teacher assigned a novel about a teacher who had taken over a rural one-
room school in which the boys sat on one side and girls on the other:%
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The teacher iii the novel iiiiéﬁiiiiigléa the sexes fb? éléissiébiii seating,

and of cultural taboos; the Engllsh teacher wrote the word “fuck” on the

blackboard and contrasted it with another word, secking to demonstrate

its taboo quallly After a few minutes of discussion he went on to other

matters. He was dlsmlssed by the board for “conduct unbecoming a
teacher.” The court of appeals upheld a lower federal court’s order re-
quiring reinstatement of the teacher, rulmg that the lower “court found
that the [teacher’s] conduct was within standards rcsponSIbiy, although
not universally rccogmzcd and that he acted i in good faith and without
notice that [the board] as his suiperiors, were not of lhat view: Sancuons
in thls circuiistance would be a denial of duc process. ” The board can-
not justify a post facto decision by s school authorities lhal the use of a par-
ticular teaching method is ground for discharge, or othcr serious sanc-
tion, simply because sorie educators disapprove of it.”

In another case a high school political science tcachcr sought to pre-
%i m hn lass nth iour pomts of view from thc n.auths of lhenr adhcrcnts

board’s action mfrmgcd his academic ﬁ'ccdom. In dccndmg this case; the
federal district court observed that the “medium is the message”; that the
use of speakers was the teacher’s medium for teaching; that the “act of
iéééﬁiﬁé is éi form of éiii?éssiéii and the methods used in teaching éiié

pression whlch the First Amendment protects.”

In a case from Tcxas a teacher dlscloscd o hlS cnvncs class his pcrsonal

several parents compialhcd school officials urgcd him to conﬁne his

tcachlng exclusively to the asmgned textbook without chcting his opin-
ions: He ignored this advice and several times departed from the text
durnng the next five months; Shortly after zdmmlstermg an allegedly
propagandlsuc test on race relations, the school board discharged him

on the ground of |nsubord|nat|on Thc cotirt ordcrcd hls rcmstaté-

that serve a dcmonslraled cducatlonal purpose. “A rcsponSIblc teacher;”
the coiirt coricluded, “must have freedom to use the tools of his profes-

sion as he sees fit.”
In anothcr case from "chas a tcachcr ralcd as outstandlng” uscd a
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history of the period by playing roles. This method evoked strong stu-

dent feelings on racial issues and complamts from their parents. A school
official told the teacher “not to discuss blacks in American history” and

that “nothing controversial should be discussed in the classroom,” No
one told her not to continue the project; and she continued it to comple-
tion, Later; her contract was not renewed; and she sued. The court of

appeals ruled “that classroom discussion is protected activity” and that a

teacher’s discharge for classroom discussions “cannot be upheld unless

the discussions clearly overbalance her usefulness as an instructor:”

In summary,” when dealing with disputes involving materials or

teaching methods that are left to the discretion of the teacher, courts

balance the teacher’s interest of academxc freedom agamst the state’s in-

terest of maintaining control over the publxc school 5o it rmght achieve

its objectives: If no constitutionally reasonable school district policy pro-

hibits the use of materials or teachmg methods, courts have clearly

recognized that public school teachers in situations left to their discretion
have rights to academic ireedom in the classroom when assigning mate-
rials or selecting teaching methods. Courts are not disposed to create
general uidelines, and each case is judged 1nd1v1dually on its facts.
In the absence of disruption of the school's program, it appears that
tt.achl'rs claims of academic freedom will prevail when they have discre-
tion and assign materials or use a teaching method approved by a ma-
jority of the expert professional opinion in their field. If a significant
amount but less than a majority of expert professional opinion supports
the teachers’ view that the materials or methods serve & serious educa-
tional purpose, the teachers p’rbbably will still p”révail s0 lb”n’g as they

use tezii;},iiig methndis that are relevant and, in the opinion of experts of
significant standing; have a serious educational purpose. “Relevancy”
here refers iiiit only to the subject riiéitter of tl'ie course but also to the age

academic freedom that is en_]oyed by public school teachers.

A Teacher’s Right To Be Politically Active
As the F ckmng case demonstrates the Fnrst Amend'nent protects a

also protects teachers who actively campangn for polltlcal oﬁice for
themselves or others. School officials canriot infringe on such poiitical ac-
tivities through demotnons transfers, or dismissals of teachers.
Moreover, in Elrod v. Burns the Supreme Court rul~! that employees,
such as publlc school teachers, who hold non-policy making and non-
confidential positions, cannot be terminated because their polltncal

beliefs and associations are opposed to the policy makers who gain con-




trol of the administrative structures.3 In other words, “patronage
dismissals” of non-policy makmg employees are unconstitutional. If a
teacher should be discharged in such circumstance, the initial burden is
on the teacher to present evidence showing that he or she was a non-
ﬁéliéy maker éiiia was if'éiiiéf'éf?éa aéiﬂéiéa or iéﬁﬁiﬁiié& Bééiﬁéé of

burden then shifts to the board or supcrmtcndcnt to show that its action

was justified; and if that cannot be shown; the court will set aside the
board’s action.

A teachcr‘s nght to be actlve polmcally is sub_ject to the bzlancmg tcst
For example, proselytizing in class will not be allowed. In one case a
tcachcr gquc to a class about a candldatc f6r schobl supcrlntcndcnt as
that he hopcs to be elected soon; I think he would be more helpful to our
departmcnt than a lady, and we nieed more men in our schools. . . .
Sometimes your parents do not know one candidate from another.” Thc
teacher was suspended for ten wrccks”'lrhc suspension was uphcld be-
cause the teacher’s remarks were “wholly foreighi” to the teacher’s subject
matter and tended to introduce needless strife into school programs.3!
On the other hand, California’s Supreme Court upheld the right of
teachers in a teachers union to circulate a petition about education
financing to other teachers in a school lounge.3 The California court
used a_balancing test;, declaring that a teacher’s right to be active
politically is_constitutionally protected unless such political activity
presents a “clear and substantial threat” to the proper operation of ‘the
school.

Teachers can constltutlonally be prohlbltcd from bcmg polmcally ac-
tive within their classrooms and from engaging in political activities that
interfere with the proper operation of schools. All other pcaccful political
activities are constitutionally protected. For example, a Kentucky
superintendent transferred and demoted seven teachers and ad-
ministrators “for the betterment of the schools:” They had publicly pro-

moted and campaigned for a school board candidate opposed by the

superintendent: Characterizing the superintendents action 2= retal-

iatory, arbltrary, and therefore void; Kentucky's Supreme Court ruled
in behalf of the teachers.33

School dlstrlct rules can be lmposcd 0 long as thcy are rcasonablc
and do not deny a teacher‘s right to be politically active. But an in-

termediate Kentucky court struck down a school board policy rcqunring

that all employees scekmg ptibllc office tzke a one-month leave of
absence |mmcd|atcly prior to the election.» There was no evidence in
the case showing that such political activity would lead teachers to
neglect their duties or would have an adverse effect on their teaching.
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Such evidence, regarding certain types of political activities, does not
appear unduly difficult to collect. Thus it appears likely that a reasonable
school board rule formulated on the basis of accumulated evidence; and

no broader than the evidence, would be upheld in the proper case:

A Té&cher‘s Free&am 6? iieiigiﬁii

respecting aii cstabllshmcnt of rcllglon or prohlbmng the free exercise
thereof.” The establishment clause is the basis for lmgatlon involving Bi-
ble rcadmg, _prayers, and other religious instruction in public schools;
and fin: ial aid to parochial scliools.? The Supreme Court has ruled
several times that constitutionally protected freedom from established
religion means at least that:

Neither a state nior the federal goveinment can set up a church, Neither

can pass laws which aid one religion; aid all religions, or prefer one

religion over another. Neither can force or influence a persor t6 go to or (6

remain away from church against his will or force him to prbfcss abelief or
disbelief in any - rligion. No pcrson can be punished for eutertaining or
professing rchgnuus beliel or diskitief, for chiurch attendance or non-

attendance. No tax in any amoimt large or small; can be levied to support

any religious activities or institutions, whatever they may be called; or

whatever form they may adopt to teach or practice religion. Neither a state
ror the Federal Governmient can, openly or secretly, participate in the

affairs of any religious organizations or groups afid vice versa. In the words

of Jefferson; the clause against establishment of religion by law was in-

tended to crect “a wall of separation between church and State; "%

The establishment clause can also protect acadeniic freedom. In Ep

person v. Arkansas the Suprcmc Court had to rule on an Arkansas crim-

inal statute prohibiting the teaching of evolution.’” A biology teacher
had used a textbook that contained a chapter setting forth “the theory
aboﬁt thc ongm . 'o'f 'm"zi'ri from a lowcr form of ammal " Thus undcr

damcntahst rchglous fcrvor of the Twcnucs, thc Suprcme Court ruled
the law unconstitutional because it established religion by selecting
“from thc body of knowledge a particular segment which it proscribes for

thc sole reason that it is deemed to conflict with a particular religious
doctrine; that is, with a partlcular interpretation of the Book of Genesis

by a particular religious group
The same decision was decreed by a court where; instead of pro-

inbmng something from the curriculum; a school board rcqﬁnrcd a

teacher to teach so-called Creation Scncnce. based on a partlcular inter-

pretation of the Book of Genesis by a particular religious group.* It also
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follows from these precedenits that teachers canriot proselytize in public
schools because; as the Iowa Supreme Court has declared, “our public
school system . . . shall not be used directly or indirectly for religious in-
struction; and above all it shall not be made an iiié’t’rij’riieiitality of pros-

belief.” A teacher’s clearly 1mproper use of authorlty = say to recruit

students into a particular religion — can result in dismissal because of

the teacher’s attempt to establish rellglon 0
The second guarantee of religious freedom. contained in the First

Amendment is the free exercise clause. Itis usually invoked by a teacher
when a school board requires the teacher to do something directly

conﬂictmg with that teacher‘s freedom of religion. In this situation the

Supreme Court invokes a bzﬂancmg test weighing the teacher’s interest

in free exercise of rellgloh against a state’s interest in havmg the teacher

comply with state law. For example, some Catholic nuns have been

hired to teach in public schools but forbidden to wear religious garb

while teaching. The Pennsylvania Supreme Court upheld the constitu-

tionality of a law specifically prohibiting teachers in pubhc schools from

wearing rellglous gariments when teachmg, in the interest of promotmg

the religious neutrality of schools.*! The court reasoned that the statute

was aimed at “acts, not beliefs, and only agamst acts of the teacher whxlst
engaged in the performance of his or her duties as such teacher.”
However, other courts have ruled that dress is irrelevant to instruction
and have allowed public school teachers to wear religious garb:

In VVest Vrg:nza v. Bamelk the Supreme Court declared that “if there

hlgh or petty; can prescnbe what shall be orthodox in poliucs na-
tionalism, religion or other matters of opinion or force citizens to confess
by word or act their faith therein.”2 It then ruled a compelled flag
salute for students to be unconstltutlonal Later, a federal court of ap-
peals relied on this approach in upholding the right of a teacher to refiise

as a matter of “conscience” to participate in the Pledge of Allegiance,
stating “the rlght to remain silent in the face of an illegitimate demand

for speech is as much a part of First Amendment protections as the right

to speak out in the face of an illegitimate demand for silence.”™

On the other hand; a teacher's dismissal was upheld when she refused

to teach patriotic materials that a school board reasonably could re-

quire: “ As a Jehovah's Witness, the teacher believed in the biblical in-

Junctlon not to worship graven images 2 and concluded that to teach about

ldolatry The federa:l appeals court declared that if her religious bellef%

were allowed to control, they would result in a “distorted and unbal-

anced view” of hlstory The court ruled that “she has no constitutional

right to require others to submit to her views and to forego a portion of
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their education they would otherwise be entitled to enjoy.”

Thus it can be seen that when free exercise claims are involved in a

case; courts look to see whether an accommodation between a state’s and
a teacher’s interest is possible, and if not, they balance and uphold the

interest having the greatest weight within the specific context of an in-
dividual case:+

Privacy Righits of Teachers
Teachers, like all other citizens, have constitutional rights to privacy.

The Supreme Court has ruled that this right to privacy encompasses a

woman’s decision whether or not to terminate her pregnancy during its
first two terms, and it applies in many other areas. For example, it also
includes the constitutional right of persons to read and observe whatever
they please; including hard-core porniography, within the privacy of

their own homes; S

The issue of the constituitional right to privacy is raised when school
administrators and local boards attempt to control the activities of
teachiers outside the classroom and off the school campus; Teachers
properly complain that attempts to control their lives away from school
violate their rights to privacy and freedom of association: Thus constitu-
tional rights to privacy and free association can conflict with the axiom
that teachers be exemplary models in the community. This is especially
true in situations where teachers are involved in homosexuality, unwed
pregnancies, or nonconforming lifestyles: Typically, teachers are

dismissed or their contracts are not renewed for “immorality” or for
“unfitness to teach;” and they sue for reinstatement: In such cases, courts
first require that any adm Dt ta
off-campus life must be based on evidence and must bear a rational rela-
tionship to that teacher’s effectiveness in the classroom, and second they
judge whether the overall balance of the interests weigh in favor of the
state. Administrators and school boards seeking to control teachers’
off-campus lives as a way to instill conventional values in stiidents pre-
sent neither the necessary rational relationship nor a sufficiently weighty
interest to overcome teachers' constitutional right to privacy. Courts,
recognizing the dynamic and changing character of American society,
approach these problems on a case-by-case basis and do not lay down
broad general guidelines about teacher conduct. ,
The Supreme Court has decided o case pitting the rights to privacy
and association of a homosexual teacher againist the state’s interest in the
teacher as exemplar: This unresolved isstie continues to create con-

strative attempt to regulate a teacher’s

troversy, but other courts provide some guidance. One leading case
comes from the California Supreme Court where the board of education

revoked a teacher’s certificate for private homosexual acts; which the
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board sald consmutcd lmmoral and unprofcssnonal conduct, and an act
mvolvmg moral turpitude.”™’ The teacher sued to have the board's deci-
sion set aside. Ruling in favor of the teacher, the court declared:

The private conduct of a mari, who is also a teacher, is @ proper concer to

thosc who cmpIOy hlm only to thie exterit it mars hlm as a teacher. . ;.

mumty is placed in no _]copardy, his private acts arc his own business and
may not be the basis of discipline.8

In short; the question is whether the teacher’s off-campus conduct in-
dicates that his or her on-campus teaching effectiveness is impaired. This
question must be decided solely on the evidence, which can include the

proximity or remoteness in time of the conduct, whether the conduct ac-
tually advcrscly affected students or fellow teachers’ teaching effec-

tiveness; the extenuating or aggravalmg circumstances, and the extent

to which disciplinary action may inflict an adverse impact or chilling

effect on the constl uuonal nghts of thc lcachcr mvolvcd or othcr

show that [thc teacher’s] condui:t in any manner affected his pcrform-

ance as a teacher.” The court was emphatic: “Before the Board can con-

clude that a teacher’s continued retention . . . presents a sngmﬁcam

dangcr of harm to students or fellow teachers; essential factual | prcmlscs

in its reasoning should be supported by evidence or official notice.”

Consistent with the California Supreme Court decision; a lower

federal court has declared lhat the time has come today for private; con-

senting, adult homoscxuallty to enter the sphere of constitutionally pro-

tected interests” and that “intolerance of the unconventional halts the

growth of hberty When the case was appcalcd’ the appellate court

aﬁirmcd dcclarmg lhal a homoscxual can come oui of the Eiagéi without

school, substantially impair his capacity as a teacher, or give school
officials reasonable grotinds to forecast that these results would flow from
what he said.™ _

Another case from a lowcr fcdcral court dcalt with whcther an ele-
mentary school teacher could be dismissed for “immorality in that the
Board has been presented with a physician’s certificate stating that [shﬂ]
became pregnant during the current school year at which time [she was)
a single unmarried person.”® The board made no ﬁndmg that the
teacher’s alleged . lmmorahty had affected her competency or effec-
tiveness as a teacher; and no evidence showed any connection between
her pregnancy and her teaching effectiveness. The co,urtrxjulcd forrghq
teacher; E&iaiﬁé that the state’s “iiﬁiﬁbi‘éliiy” provision h:id been éﬁﬁliéd

prxvacy

In another case from the New Mexico Suprcmc Coirt, a teacher,

vy
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rated better than satlslactory. requested matermty leave and then was ter-

minated for immoral conduct “because she was single and had engaged

in premarntal intercourse; as evidenced by the fact that she was preg-

nant.™! Ruling for the teacher, the court declared the burden was on the

board and that since “the failure of the Board to make a prima facie

showing that good cause existed” for terminating the teacher’s employ-

ment; the board's action “"as arbitrary, unreasonable and not supported
by substantial evndence.

Community disapproval of a teacher’s hfestyle cannot Jusufy termi-
nation as long as the tcacher’s classroom performance is effective and sat-
lsfactory For example, in a case in which a teacher was not renewed; the
official reasons given were that her program was too idealistic; her
classrooms had been disorderly; and “there was a lack of dynamics . . .
in motivating students.”? But her principal revealed that the real reasons
were recurring rumors that she was having an affair with another resi-

dent in the trailer park where she lived; that there was dissatisfaction in
the community with the fact that she played cards and that she did not
attend church regularly; and that she did not have an attractive physrcai
appearance; which the school required of its physical education teachers.
The “lack of dynamics” to which the principal had referred in his leller

was her obesity. The jury found that the teacher’s contract was not
renewed “for consmuuonally rmpermlssrble reasons and that “the BO"a'rd

and school principal were acting in bad faith.” The federal court entered

Judgment for the teacher; saying that it was “disinclined to overturn the

jury’s determination:”
Lower courts have split on whether grooming and dress codes for

teachers violate their constitutional rights. No Supreme Court decision
exists on the subject for tcachers, but the Court has upheld the validity of

a county's hair grooming regulation for its male police officers. In Kelley

v. joknson; % Jusuce ‘Rehnquist placed the burden on_the police officer

challenging the regulation to show it bore no reasonable relation to safe-

ty of persons and property, He stated that the issue on the hair code was

whether the regulation was “so irratienal that it may be branded ‘arbi-
trary He fbuﬁd that snmllarny in appearance of pollce oﬂicers ls ra-

OﬂiCers readlly recogmzable to members of the publlc or a desire for the
esprit de corps which such similarity is felt to inculcate within the police
force itself.” Thus the Court ruled a rational connection could exist be-
tween the hair code and “the promotion of safety of persons and proper-
ty.” B L ,

Neitlier of these two justifying reasons applies easily to public school
teachers. Nevertheless, shortly after Kelley, a federal court of appeals, re-

lying on Kelley, upheld a school regulation requiring all males to wear

ties.# The court ruled that a board's “dress code is presumptively consti-

tutional” and that the teacher had to carry the burden “of demonstrating




that the dress code is so irrational that it may be branded arbltrary
Sirice the teacher failed to carry his burden; the court upheld the dress

code, saying that in “view of the uniquely influential role of the public

school teacher in thc classroom the board is _]USllflcd in imposing this

regulation” and that “teachers may properly be subjected to many
restrictions in their professional lives which would be invalid if generally

applied.”
On the othcr hand a dlﬂ'crcnt federal court ruled in favor of three

males when they challenged a Mississippi school board rule that eliml-
nated long hair_and restricted_beards and moustachcs % The court’s
reasoning in this case was different from Keltgz in that a rcgulauon
prcscrlbmg groommg habits of adults as condition of pubhc employ-
ment, unrelated to one’s ability to perform his work, can only be viewed
with close _]udlual scrutmx This court put the burden on the board to
_]usufy its groommg code. The court could find no valid reason for apply-

ing a grooming code to teachers and, without proof of disruption, con-

cluded that the board lacked power to require it.

Groommg codcs can also bc challcngcd when lhcy treat men and

prohlbns gcndcr discriminatioi1 with respect to compcnsauon tcrmsl

conditions or privileges of employment.™¢ One court has already ruled

undcr this law that a savings and loan association may be able to require

all its employees to wear uniforms, but it could not require females to

wear uniforms and malcs to wear business suits.5” Thus groommg codes
for teachers would have to apply equally. Obviously, some variations in

grooming will be pcrmlttcd between the sexes as long as they reasonably

are based on acceptable norms and related to educationa! needs.

Burdens of Proof in First Amendment and Privacy Cases

The first burden of proof teachers must meet when litigating is prov-
ing their claim, With the possible exception of grooming code cases, the
burden of proof standards for establishing a prima facie case of denial of
a teacher’s constitutional rights is the same in First Amendment and
right-to-privacy suits. The burden on the teacher is to show 1) that the

specific acilvny engaged in came within the First Amendment or privacy

guarantees; and 2) that the protected activity was a factor — one factor

— motivating the board or a school administrator to take action against
the teacher; whether it be rcprimand, transfer; demotion, or dismissal.
If the teacher can carry this burden, then the administrative action may

rest on an unconstitutional foundation. If the administration introduces

1o evidence; the teacher will win: However, the board or administrator

is permitted to show that the state has the weightier interest. It has the

burden of introducing evidence on the state’s interest. For example, in a
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Plckering-ty pe case the beard might introre > .~ - gnce showing that the
teacher’s coinmunication: destroyed /urs working relationships with his
colleagues and immediate supervigurs zind impaired his classroom effec-

tiveness with his students. This evidence would show that the state’s in-
terest in the efficient operation of its schools had been impaired. Since
the board introduced evidence, the court now must invoke the balancing

test, Weighing the evidence and the interest on cach side and ruling in
favor of the party with the weightier case: S
A second type of burden can apply to all First Amendment and pri-

vacy cases when the board fails to carry its burden under the Pickering

balancing test and loses under that test: This second burden stems from
the 1977 Supreme Court ruling in Mt. Healthy City School District Board of
Education v. Dgyle.® The teacher had been dismissed from his teaching
position for complex reasons, some relating to his exercise of free speech
. rights and some relating to other, valid considerations. He sued. At this
point Doyle had the burden of establishing a prima facie case of un-

constitutional motivation: This is the same burden that a teacher must

carry under the Pickering balancing test. Doyle proved iiis termination
was based on at least one unconstitutional factor — retaliation for exer-
cising his right to free speech. The Supreme Court accepted that Doyle

had proved unconstitutional motivation on the school district’s part but,
nevertheless, reversed and remanded the case. A teacher’s showing of
uncenstitutional motivation, said Justice Rehnquist; merely shifts a sec-
ond, and different, burden to the school district. While it could in-
troduce evidence on the state’s interest, the school district could in-
troduce additional eviderice showing that it would have reached the
same decision, i.e., to terminate Doyle, based solefy on other valid (not
unconstitutional) factors. If it carries this burden and shows that the
teacher wonild have been terminated on valid grounds: ther: an invasion
of a teache?s constitutional rights is not the “real” basis for the ad-
miriistrative action, and the school board wins.

The Supreme Court's approach in M. Healthy obviously creates

probleris. It invites a schooi board to engage in post hoc rationalizations

of what it might have done. The court must examiue the various reasons
that are proffered and decide which of them are valid: The dilemma fac-
ing the court is how to distinguish between what a defendant school
board actually would have done absent unconstitational motivation and
a mere post hoc rationalization.

Conclusions

Courts decide individual lawsuits on a case-by-case basis and do not

enact general or sweeping guidelines regarding teacher or administrative

conduct. Case law seems to support the following statements:
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1. Teachers have a constitutional rlght to communicate their opin-

ionis to the public, or to school administrators; about all aspects of the

school system. However, if their communicaiion disrupts school pro-
grams or substa

ntially | mlexferes with school cifectiveness; their right to
free speech can be limited.

2. Reprimands, demotions, transfers, dismissals, or any kind of
retaliatory action based solely on exercise of First Amendment or
privacy rights are unconstitutional and will be set aside.

3. Even il a school district’s disciplinary actlon againsta teacher was
originally based; in part; on an unconstitutional motivating factor, it
Wlll be upheld if the school district can show by a preponderance of the

ild have reached the same decision anyway on valid

(not uncon
4: Where discretion is vested in the teacher, assxgned classroom
matenals and teaching methods must be relevant to the objectives of the

course and sincerely used with a serious educational purpose. Age and
the lntellectual and emouonal matumy of students are important factors
when experts Judge “relev: ‘ncy

5; Generally, teachers cainot be quUIrcd as a condition of employ—

ment to sign a dlsclaimnr oath, but lhey can be requlred lo pledge sup-

port to the U:S: and stzte constitutions. Me

having some unlawful purposes is an uncons

ing or terminating a teacher. Quesuons related to a teacher’s *1iess to

teach must be answered if put to the teacher by the appropriate ad-

polmcal acuvmes carned on oﬂ'~campus but their activities can be
regulated by reasonable rules, based on evidence; that protect the state’s
interest in operating its schiools eﬂ‘ectlvely

7. School districts must make reasonable accommodations for a
teacher’s religious beliefs, but neither a teacher nor the school district
can promote any religious belief, or all religious beliefs, in classrf)();ﬁs or
outside them in any way that aﬂ‘ects a school’s educational mission:

8. Private conduct of a teacher (e.g., unwed pregnancy or homosex-
uality) that does not imr 1ir a teacher’s fitness to teach cannot be ground
for dismissal; even if ti.c activity is dlsapproyed of by the commiunity.

9. School districts can impose on teachers reasonable grooming
codes that are relevant to achieving school effectiveness.
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4

Procedural Due Process
Nelda H. Cambron-McCabe

Adverse employment decisions affecting school personnel generate
substantial litigation each year. One of the central issues in these cases is
the adcquacy of due pr S5 proccdurcs provndcd by publlc school

sututcd against school systcms rangmg from the infringement of | pa-

tlcular aspects of due process guarantces tc fompletc denial of due
process: With both constitutional and statutory laws granting teachers
proccdural px;ot( ctions; it is lmportant for school officials to become
familiar with established due procers prmcnplcs and to apply thein in

rcndermg adverse employmem de4 M

which guarantccs that nio state shall “dcpnvc any person of life ! Jcrty,

or property 1 without due process of law:” The nature of due process re-
quired is influenced by the individual and governmental interests at
stake and the appllcablc state laws. Courts havc established that a
teacher’s interest in public cmployment may entail SIgmﬁcant propcrty

and llbcrly nghts nccessntatmg duc proccss prlor to cmployment ter-

cntltlcs thc tcachcr at least © a FO“:L of the reasons for the school
board’s action and an opportunity for & hcarmg

In this chapter, two basic questions are explorcd thn is due pro-
cess required? and What due process is required? Due :tocess is re-
quired only if a teacher is able to establish a protected property or liberty
interest, In the frst section of the chapter, the difiensions of teachers’

Nelda H Cambron-Muwibe is an associate professor at Miami University. Oxford, Ohio.
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property and liberty rights are examined in the context of employment

terrainations. In the second section; procedural requirements of due

prucess are identified and discussed. The concluding sections include an

overview of remedies available to teachers for the violation of due pro-

cess rights and general guidelines for the development of teacher ter-
minaiicen policics.

When Due Process is Requxred

Employment terminations can be classified as either dismissals or

nonrenevals. The distinction between the two has mgmﬁcam miphca-

tions for the proccdural rlghts that must be accorded a teacher,

Nonrenewal is the release of a probationary or nontenured teacher at the

end of the contract period, and generally it requires only notice that the
teacher will not be reappomtcd On the other hand, dismissal is the ter-
mmauon of a tcnurcd tcachcr, ora nontcnurcd tcachcr wnhm thc con-

nontrcnu:':drleachcr are dlstmgmshcd. Spcmﬁg: attcntlo. is glycn to the
conditions that may give rise (6 a nontenurer' tcacher acquiring a pro-
tected iiberty or property ints:~st iir er.iv7taent and thereliy estab-
lishing a claim to procedura! - + pre- | s

Dismissal
The term dismissal refers to the termination for cause of any tenured

teacher or a probatlonary teach"r thhm the contraét perlod Both

eral Constitutxon guaratitees that a property nght wﬂl not be deer"d
without notice and an opportumty to be heard. Beyond the basic con-
stltutlonal rcqulrcmcnts, sigie laws and school bo..ld pohcncs contain

to specificity, with soine states enumeratmg extensive steps and others
ide’n’u“in’g b'nly b"r'o'ad [parameters. Iii ea'ch' i'ris;’taii'c'e, thé 'req'iii're'meiits

plc,rlf schqol board pollcy proyldes for 2 prcllmm,ary notgcq of t,eachmg
inadequacies and an 6§p6iiiiiiiiy to correct remediable deficiencies prior
to dlsmlssal hls stcp ls esscntlal in mcctmg due proccss

tc;mmatlon,of cmploym,cnt., If, causes are 1dent|ﬁcd,,by s‘ate law,, a
school board must hase dismissal on those grounds. Failure to relate the
charges to statutor #rcunds can invalidate the termination decision.
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Because typical statutes list broad causes such as incompetency; insubor-
dination, iminorality, unprofessionai conduct, neglect of duty; and
other good and just cause,! notice of discharge must clearly indicate cor-
duct substantiating the legal charges. Procedural safeguards ensure thai

,not only will a teacher be informed of the specific reasons and grounds

for dismissal but that the school board must prove the grounds and base

its decision on those grounds, Detailed ¢ aspects of proceaural due process

requirements are elaborated in subsequent sections of this chapter:

Nonrenewal
In most states; procedural p “:tin: 232 not accorded to the proba-

tionary teacher when Fmploymen. Lot n.newed At the end of the con-
tract perlod employment can be terminatec slrnply for no reason or any
reason, as long as the reason is not constitutionally im

exercise of fundamental cdnstltutlonal rlghts) Generally, the bnly

specxﬁed datc prior o the explratron of the contract A few states provxde
for a wrxtten statement of reasons and on the re quest of the teacher an

rlght to an evideiitiary heanng requiring the schiol board to show catise
for termination.

Although state laws may nict provide the probatxonary teacher spe-
cific procedural protections, a teacher’s interest in public employment
may be cor.stitutionally prote. ied. Protected interests encompassed by
the 14th Amendment were addressed by the U.S. Supicinie Court in two
significant decisions in_i972: Board of Regents v. Roth? and Perry v. Sinder-
mann.? According to these decisions; the infringement of a liberty or
property interest entitles & probationary icacher to due process rights
similar to the rights of the tcnured teacher.

In Roth the question presented to the Court was whether a
nontenured teacher had a constitutional right to a statemer.t of reasons
and a hearmg prior to nr\nrcappomtment Roth was hired for one
idemic year; at the end of the year the university informed him he
would not be appointed for a second year: As a pontenured teacher, he
was not entitled to procedural due process under Wisconsin law: He

challenged the nonrenewal; alleging that failure to provrde notice of

reasons and an opportunity for bearing in‘ringed his due process rights.

The Supreme Court held that monremewal did not t require procedural

protection unless impairment of . protcclied llberty or property interest

could be shown. To establish infringement of a liberty interest the Court
said the teacher must show that the employex’s action 1) resulted in
da'nage to hls or her reputatlon and standmg in the commumty, or 2)

o PN
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reputation or future employment. Accordingly, the Supreme Court con-

cluded that “jt stretches the concept too far to suggest that a person is

deprived of ‘liberty’ when he simply is not rehired in one job but remains
as free as before to seek another,™
The Supreme Court also denied Roth’s claim to a property interest in

continued employment: To establish a property right; the Court said

that an individual must have “a legitimate claim of entitlement” to a posi-

tion. This entitlement does not flow from the federal Constitution but

from state laws or employment contracts that secure specific benefits. An

abstract desire or unilateral expectation of continued employment alone

does not constitute a property right. The terms of Roth’s appointment

and the state law precluded absolutely any possible claim of entitlemenit.
In Smdnmann the Supreme Court examined the circumstarnces that

might create a legitimate expectancy of reemployment for a nontenured

teacher. Sindermann was a nontenured teacher in his fourth year of

teaching when he was notified, without a staterent of reasons or an op-

portunity for a hearing, that his contract would not be renewed. He
challenged the lack of due process, alleging that nonrenewal deprlved
him of a property interest protected by the 14th Amendment and
violated his First Amendment right to freedom of speech.

In advancing a protected property right; Sindermann claimed that
the college, which lacked a formal tenure system had created an infor-

mal or de facto ienure system through various practices and pollcles

Specifically, Sindermann cited a _provision in the faculty guide stating

that “the College wishes the faculty member to feel that he has perma-

nent tenure as long as his teachmg services are satisfactory.™ The

Supreme Court found in this ~~se; unlike Rotk; that the teacher’s claim

may have been based on a iegitimate expectaucy of reemployment

promulgated by the coll ge. ;According to the €ourt; the lack of a formal

tenure system did not foreclose the possibility of an institution fostering

an entitlement to a position .-~ ugh its personnel policies:

in assessing Smr'»rmanns free speech claim; the Supreme Court

confirmed that a feacher's lack of texure does not void a claim that

nonrenewal was based on the exercise of constitutionally protected con-

duct. Due process must be afforded when a substantive constitutional

right is violated. According to a more recent Supreme Court decisior:, if

a constitutional right is implicated in a norirenewal, the burder ;3 placed

on the teacher to show that protected conduct was a sub.tantial or

moitvating factor in the school board’s decision.6 The establishiment of

this prima facie case then shifts the burden to the school board to show

by a p[eponderance of evidence that it would have reached the same
decision in the absence of the protected activity,
‘The Roth and Sindermann cases serve as the legal precedenits for assess-

ing the procedural rights of nontenured teachers. T'o sunimarize, the

v 8
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tlonally protcctéd property rl«zht in cmploymcnt rcqumng proccdural
due process before denial of reappointment. However; certain actions of
the school board may create conditions entitling a nontenured teacher to
notice and a hearing similar to the tenured teacher. Such actions would
include:
1. nonrenewal decisions damaging aa individual's reputation and
 integrity, S ) )
2. fionrenewal decisions foreclosing other employment oppor-
_ tunities,
3. policies an practices creating a valid claim to rccmploymcnt
~ and )
4. nonrenewal decisions violating fundamental constitutional
guarantees.

Subsequent litigation has provided further clarification of school
board actions that may create property interests or impair iiberty in-
terests.’

Pmpmy .ntemi In gcneral nomenured émployEc does not havc a
property claim to rcappomtmcnt unless state or local governmental ac-
tion has clearly estab/ished such a right.8 A federal district court found
that & Delaware school board created a reasonable expectancy of
rcemploymcnt requiting proccdu \ protection w when it advised a prin-
cipal that his contract would be renewed if his performarice was satisfac-
tory. The court conclided that the principal was justified in believing
that he would be reappointed after receiving a satisfactory performance
i'iiiﬁg 9 Oﬁ thé bihéi' hﬁﬁd i§§iiii’ig an employee 5 Séi‘iéé bf Cﬁiiti‘éibté

tmﬁucd cmploymem in the absence of a gga[am.cc in state law,ﬁlocal
policy; or an emp.oyment contract.!® Similarly, a statute providing a
teacher; upon request; a hearing and statement of reasons for

nonrenewal did not confer a property in"=:rzst in employment requiring
legally sufficient cause for termination.'t Such a law simply gave the
tcachc an opportunity to present reasons why the contract should be

Establlshmg an cxpectancy of recmploymem in a school district v v ith
a formal tenure systcm is dlfﬁcult If a tenure system exists; courts have

refused to consider de fart: tenure argr:inents except in “extraordinary

circumstarices:"* An Arizona federal district court aecision illustrates

the unique conditions that must exist to present a valid property claim. 3

In that case, an individual was offered a faculty position with tenure, but

because of personal cons:derations, he rejected the offer and secured

arsurance that tenure would be awarded at a later time. In fact, the dean

of the college attached an addendum to the offer stating that “the initial

appointm- “t wiil not be with tenure, but you will receive tenure
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automatically beginning i in the year 1982-83 [third year], or sooner at

our mitual convenience.” Pricr o awarding the tei-her teniire, the '
university decided, wnthout a statement of reasons or a hearing, gt to
renew his contract. The teacher challenged the action as a violation of
h|s property rlghts and the federal ‘court agreed Thc court concluded

tion that would lead the féculty memL- r legmmately to expect cuntmued
employment. With such an expectation, the university was required to
treat his termination in the same manner as a tenured teacher.

As noted, property rights are created by state law or contracts but
also may emanate from policies, regulations; or implied contracts.
However, the sufficiency of the claim must ke interpreted in light of a
state’s laws, irrespective of the claim’s origin. In some instances;
reference to state law can narrowly restrict or limit alleged | property in-
terests. For example; the U.S. Supreme Court; in construing a North

Carolina employee’s property rights; reliec! on the state supreme court’s
n that “an enforc

ment in that State can exist only if the emplover, by statute or contract,

ble ¢xpectation of continued public employ-

has actually granted some form of guarantec.;"+ Although in this case a

city ordinance implied due process rights after six months of employ-

ment, the Supreme Court reasoned that, in the absence of statutory or

contractwual obligations; the empioyee worked at the veill and pleasure of

the city: To determine a property right, then it is not only necessary to
determine that the employer’s actions led to an expectancy of employ-
ment but also that state law does not void the claim.

Liberty Interest. The Supreme Court established in Roth that damage to
a teacher's réputation or cmployablhty could |nfr|nge 14th Amendment

‘lber'\ interests. I subsex ient decmons, the Court |denl|ﬁed other fac-

cosjdlng ] the Supreme Couit, procedural prolections must be aﬁ‘orded
only if stigma or damaging statements are:

1. related to a loss of employment,

2. publicly disclesed; and

3. alleged to be false: s

) oneriiii'ieﬁﬁ! 5'(:'tio'hi 'de’iji’iﬁgiﬁg a teacher’s reputation; standing
zil'cn" ié iiiéiﬂﬁ'ciéiit to iiii)o'k; thé proi:édijreil §zifé§ijzird§ of the Hith
be raised in connection with a loss of a goverm,.ental benefit such as
emplo;rnent. Gencrally, under this test, a teacher who has been de-
fzimEd by 'réassigﬁﬁiéﬁt or a transfer cannot claim Violéition of éi liberty
transfc-r ofanem Dloyce, unless it constitutes such a change of status as
be regarded essentlally as a loss of employment does not provtde the ad-
ditional loss of a tangible iuterest necessary (1o give rise to a liberty in-

a0
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terest merltmg protectlon under the due process claus- of the Fourteenth
Amendment, ™6

Likewise, llberty is unaffected unless «damaglng reascns are publlcly
communicated. The primary purpose of a hearing is to enable an in-
dividual to clear his or her name. Without public knowledge of the
reasons for nonreappointment, such a hearing is not required. A scl.00l
board is ot constitutionally obligated to provide a hearing as l’o’h'g' as
Nenther Js a protected llberty mterest aﬂ'ected by statements that are
disclosed ini a public fieeting requested by the teacher; since the board’s
action did not publicize the comments. Further; rumors or hearsay
remarks s surfacing as a_result of nonrenewal do not lmpaxr llberty in-
terests. The First Clrcult Court of Appeals no't 4 that in te s of llkely
stigmatizing effect, 1
charges (say; of e CXCCSSIVC drlnklng) made publicly and a campus rumor

Even when a school board publicly announces stigmatizing reasons

for its action, there must be a factual dzspute regarding the truth of the

allegations. If a teacher does not challenge the truth of the statements; a

name-clearing hearing serves no purpose: At the same time, however,

nonrenewal based cu falce; stigmatizing reasons that are not publicly

aired does not injure a protected liberty interest:

The primary hberty issue in termination of contracts is what charges

constitute stigmatization. Nonrenewal alone is insufficient. As the Ninth

Circuit Court of Appeals noted “nearly any reason assigned for
dlsmlssal is hkely to be to some extent a negative reﬂectlon on an in-

dividual's ablhty, temperament or Character but circumistances giving
rise to g liberty interust are narrow. 19 Charges must be serious implica-
tions against cb,xacter such as immorality and dishonesty. Accusations
found by lower :o ' riuirts to necessitate a hearing include: 1) a
serious drinking p: ;. 2) apparent emotional instability, 3) mental
|llness, 4) immoral conduct and 5) mid-year termination of contract.20
Reasons held to pose no threat to a liberty interest include: l)job-related
comments such as personality dlﬂ‘erences _and difficulty in getting along
withi others 2) hostility toward authority, 5 .acompetence, %) aggressive
betiavior, and 5) poor performance.2! Charge: relating to job perform-
ance may have an impact on fiiture emplov ~ snt but do not assume a

conetiiutional maghitude.

iiequiremeﬁtg of Procediival Diie Process

rlghts secured by the 14"' Amcndment tngger procedural de. process.
The central question when procedural protection applies is what process is




O

ERIC

Aruitoxt provided by Eic:

due. Courts have noted that there is no fixed set of procadurcs appllcablé
under all circumstances. Rather, due process entails a balancing of the
mdmdual and governitiental ifnterests affected in each situation. Ac-
cording to the Suprerme Court, a determination of the specific aspects of
diie process requires consideration of:

First; the private interest that will be affected by the official action; second,
the risk of an erroncous dcpnvauon of such interest_through the pro-
cedures used, and the probable vaiue, if any, of additional or substitute

procedural saﬁ:guards and finally, the Government's interest, including

the fun:tion involved and the fiscal and administrative burdens that the

additional or snbstitute .-ocedural requirement would entail. 22
Ap’p’li'c'ai;ibh’ 'df these stan’da'r'dé reqires 6iil)7 'm'iiiim'um' pjrb’ce'dij'res in the
suspension of a student bit 2 more extensive, formal process in the
dismissal of a teacher.

_ In assessing the adequacy of duc _process safcguards, the jud|c1ary
looks for the provision of certain basic elements to meet constitutional
guararntees. Generally, courts have held that a teacher facing a severe
loss such as termination of employment must be ensured procedtires en-
compassing the following elements:?3

1. The teacher must be notified of the list of charges:

2. Adequate time must be provided for the teacher to prcpare a

_ rebuttal to the chiarges:

3. The teacher must be given the names of witnesses and access to
cvndPncc
Thc hcarmz must b, tonduicted before an lmpartlal trlbunal
The teaclier has the rigiit to representtation by legal counscl
The teacher (or legal coinsel) can introdiice eviderice and cross-
examine adverse witnesses.
The schooi board's decision must be based on the evidenice and
findings of the hearing.
A transcript or record must be mamtamcd ot thc he'mng
The teacher has the righ to appeal an adverse decision.

[=70E S NRS-
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Beyond these constitutional considerations; courts also enforce pro-
cedizral protections conferred by state laws and local policies: These pro-
cedures often are more extensive than constitutional guarantees and
miust be strictly followed. Examples of siich requirements are: advising
probatlonarv tcachers of rcasons for nonrcncwal provndmg dctallcd pcr-

weaknesses and allowing an opportunity for improverient before
diii’ﬁiiﬁﬁl Eﬁd iji'biiidiiig iibiiti!iiiji‘éd téﬁthéi‘é 5 héﬁi‘ihg i.ipijii i‘édiﬂ!ﬂ 2
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sufficiency of notice: 1mpart1allty of the board members, and the burden

oi proof. The aspects of procedural due process that courts frequently

scrutinize in assessing the fundamcntai fairness. *f school board actions

are examinad below:

N&Eiéé

cess. In gcncral, a constltutlonally adequate notice is a umcly notice that
informs the teacher of specific charges and allows the teacher sufficient
time to prepare a response. Beyond the constitutional gi.iéiféiiitééé; state
laws and school board policies (local and state) usually impose very

specific requirements relating to form, timeliness; and content of notice:

In legal challenges, the adrquacy of a notice is assessed in terms of

whether it meets constitutional requirements as well as adheres to state

laws and school board policies. Since failure to comply substantially with

mandated requirements will void school board action, careful considera-

tion must be given to specific elements of notice:

Timeliness of notice often is a contested element ot due process: This

particular aspect of notice is atrlctiy construcd by most courts. When a

deadline for nonrenewal or dismissal is designated by statute; a schon!
board must notify a teacher on or before the established date. The fact
that the school board has Sct in motion nOtIﬁcatlon (eg, manled the

nOtIcc) gcnerally docs ‘not satlsfy thc statutory rcqunrcmcnt actual

tion where a statutory dcadhnc was Aprll 30 and the notlce was mallcd
on April 29 but not received until May 2, notice was held to be inade-
quate.?6 A tcachcr however, cannot purposnvcly avoid or dchbcratcly
thwart dchvcry of notice ar:: then claim insu’ iency of notice.?
Issuance of a timely i ze to prot:ation:: - teachers is lmpcratlvc

Although the probationary  icl.cr is not co..titationally entitled to
reasons for nnrenewal, most «tate: require the school board o notify a
teac’'er by a certai:1 date of its decision to nonrenew. Failure to observe
this deadline may result in reinstate.nent for an additional year or even
the granting of ténure in some jurisdictions.? Generally; a school board

cannot assert that the terms of a teacher’s contract waive the statutory

right to timely notice. However, in a Wyommg case; the state supreme
court held that a “one year only” clause in a te~cher’s contract accom-
panied by a detailed; verbal explanation of the texaporary nature of the
position constituted sufficient notice of nonreappointment. The court
did cauion that general use of the clause to circumvent the statutory
notice r=-<uirement wculd not be acceptable.>

The .. . or type of notice is usnally delinezted by state law. Courts

93
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get ally have held substantial compliance with form requirements (as
opposcd to strict compliance rcqunrcd for notice deadline) to be suffi-
cient. Under this review standard, the decisive factor is whcrthcrrthc
notice adequately | iﬁfdiiﬁﬁ the téébhéi- 6f thé ijéiidiiig éi'cti'o’h’ 'réith’é'r th’éih’

will not be ed to the Board of Directors . . . for re-election for the
1980-81 school yea:" was adequate to notify the teacher of nonrenewal 3!
The teacher had claimed the notice was deficient because it did not
dlrccdy mdlcatc nonrcncwal as rcqunrcd by state law Although substan—
notification will not sausfy the rcqulrcmcnt of written nouﬁcauon
However, if notice form is not identified in statute; any timely notice

that informs a teacher is adequare: %2

While form and timeliness are lmportam concerns in lssumg a notice;

the primary consideration is the statement of reasons or charges for an
action; Nonrcncwal of leachers rcqmrcs simply notification that the

teaching contract will not be renewed for the following year unless state

or local restrictions require otherwise:

With termination of a tenured or nonprobationary teacher’s contract,
however, school boards must bring specific chargcs against the teacher.
If the state law identifies grounds for dismissal, charges mti-* be based on
thc statutory causes. A; tcachcr cannot be forccd to def':i.d ::g:imst vague
must gncludg spg(;lhc accusations to cnablg the tcacht;x w prcpaxjc a prop-
er 'd'efch’éé. Tb’ illiistrate, thé Wi]tjiiiiiig Sup"r'em'e C'f-rii"i fuiad a ViiiO'lri'C'é

adcqualc notngc.’{ F mally, only chargcs identified in the notice can form
the basis for dismissal.

In addmon to notice, procedﬁral due process requires an opporlun.“

depzived af z property or libert: interest. Cog~*s havz 5 - prcscrlbcd in

detail the piratedures 1@ he followed in ﬁdmlms\rm ve heann,vs Basncal-

ty, tie fundamental cezsiiiational requirement is fair play, wat *-; an
opportunity to e heaid .« 2 m=aningful «imc and in a meaningful man-

o 24
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rer:. Beyond this general requlrement the spccrﬁc aspects of a hearmg

are influenced by the circumstances of the case; with the potential for

grievous losses necessitating more extensrve safegoards According to

the Missouri Supreme Court; a hearing, in general, should include a

meaningful opportumty to be heard, opportunity to state one’s position,

opporttinity to present witnesses, right to counsel, opportunity to cross-
exarnine wntnesses and access to written reports in advance of hearing,
Implicit in these rudimentary requirements is the assumption that the
hearing will be conducted by an impartial decision maker and the deci-
sion will be based on the evidence presented. The following discussion
examines issues that may arise in adversarial hearings before the schicol

board

e _

scheduled meetmg Unless a time perlod is deslgnatcd by state law, the
school board can establish a reasonable time for the hearing. The length
of time provided may vary from situation to situation, depending on the
facts and circumstances. In a termination action; the school board would
be expected to provide ample time for the teacher to prepare a defense.
However; the burden is placed on the teacher to request additional time
if the length of notice is insufficient to prepare an adequate response. A
notice as short as two days was upheld as satisying due process where

the teacher participated in the hearing and did not oBJect to the time or

request a postponement. Similarly; a one-day notice was found niot to

violate due process when the teacher did not attend the meeting to raise

obJectlons 37 A teacher who participates fully in the hearing process or

waives the right to a hearing by failure to attend cannot later raise lack of

adequate time to invalidate the due process proceeding:

Waiver. Although a hearing is an essential elemcnz of due process a

teacher can waive this right by refusing to attend a hearing or walking

out of a hearing:3 If state law provides an opportunity for a hearing

upon the request of a teacher, failure to request such a hearing also con-

stitutes a waiver: In some states, a hearing before the school board may
be warved b*' an employee s eléction of an alternative hearing procedure

bitration under the collectlvr bargan ing agreement met the constitu-
tional requirements of dije process.
Impartiality of the School Board. One of the cenitral questlons raised

regarding hearings is the impartiality of the schiool Soard as a hearing
body. This issue arises *)¢cause school boards often perforn. wultiple
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functions in a hearing; they i .7 investigate the allegations againist a
teacher, initiate the proceedings, and render the final judgiment.
Teachers have contended that such exparsive involveiiierit violates their
right to an unbiased decision maker. Generally, case law has rejected the
idea that combining the adjudication and investigation functions violates
dije p"r'o'céss righti w0 Ai éiji:h brior k'no'WIi':'dge' of the ﬁbté doei not disi

the initial decision to termmate cmployment does not render subsequent
rEView iinbériniSSibly hiaééd Néither is a hearing j:i'réjiidii:éd b'y a

mlnatlng a teacher. The Colorado Supreme Court noted that since hear-
ings are costly and time-consuming; a preltmtnary mvestlgatlon to

determine the need for school board action may save time as well as

potential embarrassment. 4
The U'S: Supreme Court firmly established that the school board is a

proper review body to conduct dismissal hearings in Hortonville joint

School District v. Hortonville Edutatwn Association.*? In the Hurtonville case

the Supreme Court held that a school board’s involvement in collective

negotiations did not disqualify + s an impartial hearing board in the

subsequent dismissal of strikirg .:achers. The Court noted:
A liowing that the Board was “invol.d” in the events preceding this deci-
sicn; in light of the important interest in leaving with the Board the power
given by the state legislatire, is not enough to overcome the presumption
of honesty and integrity in policymiakers with decision-making power.+

Although the school board is the p proper r hezring body; specific bias on

the part of the board or its rnembers is constttutronaﬂly unacceptable: A

. hlgh probabllrty of bxas can be shown to exist if a board member ias a

financial or personal interest in the outcome of the hearing or if a board

member has suffered personal abuse or criticism from a teacher: Several

-cent cases illustrate instances of unacceptable bias: For example, the
,slabama Sup—f-me Court |nval|dated a teacher termination hearmg for
against | the teacher “ The son had been the target of personal abuse by
the teacher Iu a Tenth Ctrcmt case blas was shown to CXISt when one of
his posmon and two other board members had made unfavorable
scatements to the eﬂ‘ect thal the supermtendent “had to gh ™5 The Iowa
stlgatlon prosecutlon and verdict rendermg" denied a teacher an im-
partial hearing; since in reaching a decision, the only evidence the board
had to call on was its own personal knowledge of the case because there
were nu witnesses. ¥ Other_ instances of potestial bias would include

school board members testifying as witnesses, prior announcements by

& 96
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board members of views and positions showing closed minds; and board
members assuming adversarial or prosecuting roles.#

Unless bias clearly can be demonstrated; as in the aforementioned
cases, the school board will be deemed an impartial decision maker: To
disqualify the board or a particular board member; a teacher has the
burden of showing specific bias; not merely potential for bias: However,
school boards are not required to submit their members to examination

aspect of judicial proceedings, is usually not available to interrogite
members of administrative hearing bodies: A Pennsylvania coiirt, in re-
jecting such a request; stated that, “The administrative process should! be
speedy, cheap and simple, keeping the role of lawyers to a minimum
neccssary to achieve fairness.™® Further, the court noted that even if it
were shown that board members had prior kizowledge or views, it would
not affect the fairness of the hearing. S

~ Evidence. Under teacher tenure laws, the burden of proof is placed on
the school board to show cause for dismiissal. This biirden requires the
board to produce substantial evidence to justify dismissal. Generally, the
standard of proof applied to administrative bodies is to skow a “pre-

ponderance of evidence.” More stringent reviews such as the “clear and

convincing standard” and the “beyond 4 reasonable doubt standard” are
inappropriate. Proof by a preponderarice of evidence simply indicates
that the majority of the eviderice supports the board's decision. If the
board fails to meet this burden of proof, the decision will not be upheld
by the judiciary. For example, the Nebraska Supreme Court; in over-
turning a school board's dismissal decision; concluded that dis-
satisfaction of parents and school board members was not sufficient
evidence to substantiate claims of incompetency of a teacher who had

received above-average performance cvaluations during her entire term
of employmient.+ o

In ronrenewals, of course, the burden of proof is placed on the
teacher challenging the board's decision to show that the board's action
was based on impermissible reasons. As noted earlier, the teacher must

establish that constitutionally protccted conduct is a substantial or
motivating factor in nonrenewal; and then the burden shifts to the board

to show by a preponderance of evidence that it would have reached the
samc decision in the absence of the protected activity:s

_ The_objective of school board hearings is to ascertain the relevarit
facts of the situation.’ In the school setting, hearings are not en-
cumbered by technical, judicial rules of evidence: However, cvidence
introduced should be relevant, related to the charges, and well docu-
mented. Only evidence presented at the hearing can be the basis for the
board’s decision. Unlike formal judicial proceedings, hearsay eviderice is
generally admissible in administrative hearings. Courts have held that

9?90
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stich evidence provides the backgrou id r - vs: 7 for understanding the
situation.5? While comments and coi.. ... unty ¢ parents have been con-
sidered relevant, hearsay statements ¥ stidents hive been given little
weight. 5

Findings and Demzon.r At the conclusions of the hrarmg, the board
must make specific findings of fact. A w: ‘te.. rep : of the findings on
which the board based its decision is esscntial. M, 117 states r qulr such
a record and most_ rdcral and statc cuurts lm Js\ the requlrcmcnt

JudICIal rcvnc,w wo,u,ld bc impeded. The anesc \.oupreme Court iden-
tified several problems that ﬁiighi occur with iﬁ&iéié] féyiéi& in the

absence of clear findings of fact: Specifically; th.: court noted:

Without findings of fact; the trial coart [has] no way c* knowmg up<ii
which of the four charges the school board based it» d . ision. If the tria
court were to review the merits of the case without fin."'ngs of 1act, there
would be no safeguard against judicial encroachitieiit ~n the school board's

function since the trial court might affirm on a charge rejected by the
school board. 5

Similarly;, the Oklahoma Supremc Court held that 21 [robatic: nary
teacher entitled to a hearing by state law also is entitled tu be tnld 'vhy
the board reached its decision:s The court admonished that “an ipsence
of rcqulrcd findings is fatal to the vahdny of admlmstra: ive f“-cmons

even if the record discloses evidence :0 support proper ﬁﬂdmgs » The
ﬁndlngs of fact do not have to be lssucd in technical legal language but

simply in a form that explams the reasons for the action.

Related to the necessity of enumerating findings of fact is the school

board's duty to vote on the specific charges brought against the teacher.
A teacher has the right to know the charges the board rehed on in

rcachlng an adverse emplOymcnt decision.s? Addmonally, the board's
record must indicate the evidence supporting its decision.

Post- Termination Hearmgs Gcncrally, a post-termination hearlng docs
not sanafy consmunonal diie process requiremiciits in dismissals for
cause. An Arkansas federal district court summarized the inherent i ineg-
uity of such hearings:

The very purpose of procedural protection is the tempering of the decision
process to help insure fairness, and fairiess demiands that competing in-

terests be represenied before the decision maker on as equal a footing as
circumstance permits. The individual who is the object of the proposed
governmental action should not have to bear the handicap of overcoming
the inertia of the statis quu; He shotld not bear the burden of persuading

the decision maker to reverse a fait accompli unless the proponent of the

action can show specific; valid; and approprizte reasons for precipitous;
prehearing action,**
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Unless extenuating circumstances justify immediate action, a hearing
maust occur prior to the termination decision. Circumst ances involving
severe disrurnon to thc 'ducatlonal process or thrcat to thc hcalth d
undcr these condmons teachcrs should be suspcndcd w b pay pcndmg
the final decision to terminate.®

Remedies for Violation of Due Process Rn tyes

An i:lériﬁéﬁtrofdijépr'c{:éﬁs Vi§fth'é right to app"e;il an adverse di;’cisi@,bf
an administrative body to a higher authority such as a court of law. The
legal cases cited in this chapter illustrate the variety of issues appealed to
courts on procedural grounds. Several points are important 1o note
régardiiig iﬂdibial réViéW Firét i:oiirt§ géﬁérally Will iioi ihtéijéét

teacher termination actions; tlie_]udlcrary docs not substltutc its _]udg-

ment for that of the school board. Rather; courts examine cases to deter-

mine if the school board failed to accord the teacher proccdural

protections; impaired substantive constitutional rights; or was arbitrary

and capricious in its decision: If upon roview it is found that protected

rights have been violated; courts attempt to redress the wrong by fram-

ing an appropriate remedy.

Judicial remedies for the violation of procedural due process rights in
employment tcrmmauons may mclude award of compensatory and pu-
nitive damagcs, reinstatement to the former position, and attorriey’s
fees. The specific nature of the award dcpends on individual state

statutory provisions and the discretion of courts. State laws often iden-

tify damages that may be recovered or placc llmltatlons on types of
awards. Unless state provisions restrict specific rcmcdlcs courts have
broad dlscrcnonary power to formulate equitable scttlcmcnts

Under Section 1983 of the Civil Rights Act of 1871, both school
board members and school boards are liable for payment of damiages to
teachers when constitutional rights such as due process are violated. In-
dividual school officials may claim qualified imniunity for actions taken
in “good faith”; however, disregard of constitutionally protected rights or
impermissible motivation may demonstrate a lack_of good faith. While

board mcmbcrs posscss a ccrtam dcgrcc of lmmuml’yL school boards are

falth. ,Thc Suprcmc,Court’s mt,crprc’ta’t,non,s of ,chnon71983 in rcccnt
years have expanded significantly the likelihood of teachers recovering
damages from school systems, and therefore more and more teachers are

_ 92
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turning to federal courts for restitution.s

Monetary damages may be extensive for procedural violations if a
teacher is able to demionstrate substantial losses. A Delaware federal
district court cited earlier illustrates the factors considered by courts in
ordering relief.s! The federal district court found that a principal, who

had been ussured of contract renewal if his performance was satisfactory,
was entitled to due process before termination of employment. The

failure of the school board o provide procedural protection resulted in a

Judgment against the board and its members. The court held that the in-
jured individual should be compensated for lost salary, out-of-pocket ex-
penses, physical and mental stress, and injury to reputation in the

amount of $51,000. In addition to the compensatory damages to repay
the principal for harm inflicted by the board, the court found that

punitive damages were appropriate: The sole purpose of punitive
awards is to deter school board members and others from committing
similar offenses in the future; but unless evidence indicates gross
disregard of protected rights, extraordinary awards will not be
imposed.¢2 In this case, a jury award of $77,500 was found to be ex-
cessive and was reduced to $7,750. Further, the court ordered reinstate-
ment of the principal and expungement of personnel records. -

Types of remedies awarded by courts will denerid on the protected in-
ferest impaired: While reinstatement generally is ordered when property
rights are at stake, it is not appropriate for thie impairment of a liberty
interest since no right to continued employment existed. Ordinarily a
successful liberty claim would iequire only an opportunity to clear one’s
name. However, the Tenth Circuit Court of Appeals noted that
reinstatement is not absoluitely foreclosed if a teacher can prove that he
or she would have been retainied had full procedural due process been
provided.ss But the court did riote that with the problems of proof, the
probability of siccess was reinote.

Atto-neys' fees are rot automatically granted the teacher who prevails

in a lawsuit, unless authorized by state or federal laws. Although some
state courts may exercise discretion in awarding attorneys’ fees; general-
ly fees are dependent on statutory authorization. At the federal level;
however, Congress's enactment of the Civil Rights Attorneys’ Fees
Award Act in 1976 gives federal courts discretion to award fees in civil

rights suits.® Receipt of fees at either state or fcdcral level requires the
teacher to be the prevailing party.

Guidelines for Developing Due Process Procedures

_Termination of a teacher’s employment may involve both state and

federal rights. State tenure laws identify specific employment rights,

while the federal Constitution ensures that a teacher will be provided

i 400
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proccdural diie process ll‘ a property or llbcrty mtcrcst exists in cmploy-
ment. Below are some broad guidelines to assist school officials in the
development of diie process procedures.

1. Duc process proccdurcs should be cstablnshcd locally for the
dismissal and nonrenewal of teachers. Proccdurcs should dclmcalc when
due process will be given; specific rights of teachers, and elements of due

process.
2. Proccdural polncncs adoptcd by the school board mist not conflict

stitutional nght arbitrariness or capncnousncss of school olﬁcnals, arid

discrimination involving race, sex; and religion.
4. School board polncncs should not enumerate spccnﬁc reasons l'or
nonrenewal or denial of tenure but should include general criteria for

evaluating teaching pcrformancc for rcappomtmcnt and tenure.

5. A nontenured teacher may be terminated at the end of a contract
period withoet cause; as long as the termination is not for an imper-
missible reason:

6. Procedures should allow a tcachcr an opportumt;l for a conference
with the board when termination is based on allegedly impermissible
reasons.

7. 1If reasons for nonrcncwal are given to a teacher, they should be
communicated in a confidential manner to avoid damage to the teacher’s
reputation or future employment ‘opportunities.

8. A tentired teacher may be dismissed only for causes specified in
state law and must be provided full proccdural due process.

9. Procedural polICIcs shotild address form and timeliness of notice;
scheduling of the hearing, and condtict of the heariiig..

10. Full procedural rights in a dlsmlssal hearing mitist include represen-
tation by counsel, presentation of evidence and witnesses, examination
and cross-examination of witnesses, report of ﬁndmgs of facts, decision

based on cvidence; and a record of the proceediag.

Footnotes
1. For a dlSCusSlOn ofdlsmISSal grounds see Martha M. McC thy and Nelda
H. Cambron, Public Schiool Law: Teachers’ and Students’ Rights; Chapter 5.
(Boston; Mass:: Allyn and Bacon,; 1981).
408 U.S. 564 (1972).
408 U.S. 593 (1972).
408 U.S. 564, 575 (1972).
408 U.S. 593, 600 {1972).
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1973). o
Vanelli v. Reynolds School Dist. No. 7, 667 F.2d 773 (9th Cir. 1982);
Crane v. Mitchell Cty. Unified School Dist. No. 273, 652 P.2d 205 (Kan.
1982); Wertz v. Southern Cloud Unified School Dist. No. 334, 542 P.2d

60. Se Mame v. Thiboutot 448 U:S:1 (1980); Owen v. Clty of Independence,

445 U.S. 622 (1980); Monell v. Department of Social Services of the €ity of
New York, 436 U.S. 658 (1978). _

. Schreffler v. Board of Ediic. of Delmar School Dist., 506 F. Supp 1300 (D

Del: 1981):

2. The Supreme Court held in Cx!y ofN?wpnrt v Fact Conzerts; 453 U:S: 247

(1981); that punitive awards cannot be assessed against bodies such as
school boards.

McGhiee v. Draper, 639 F.2d 639 (lOlh Cir. 1931)

42 US.C. § 1986 (1976);
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5
Collective Bargaining Issues in

Public School Employment
Hugh D. Jascourt

It is difficult to generalize about collective bargaining in public
education because it is such a dynamic process. Its focus changes as rela-
tlonshlps change and as different priorities arise. Currently, for exam-
ple, fiscal crises in school districts and declining enrollments permeate
most collective bargaining relationships. Because of the depressed
economy, the political climate is unfavorable to unions in general; and

because school systems are the largcst category of local cxpéndltures of

public funds, the political climate is unfavorable to teacher unions in

particular. As a result of these and other factors; public attitudes will

affect the goals and positions of public employers: In turn collective

bargalmng is directly affected.
It is also difficult to make generalizations about collective bargaining

in public school employinent: Only 31 states have laws authorlzmg col-

lective bargammg, and few of these laws are alike:! Some cover all public

cmployccs some cover just tcachcrs A further complicauon is the varie-

ty of administrative and legal structures that enforce collective bargain-

ing rights and obhgauons chcrtheless, collective bargalmng by

teachers does exist in every state rcgardlcss of the euphemism applied to

it: In states such as Ohio, which has no statute sanctioning collective

Bé;ééiﬁlﬁg, those unions wnh exclusive recognition somietimies exefcise

more power and obtam stronger cnforcemcnt of their rights by the
courts than their counterparts in states that have statutes authorizing

Wa.rlungton D C
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Collcctlve negonatlons Dcsplte these dlﬂ’crcnccs, a considerable degree
of consensus has evolved throughout the states. Nevertheless; one should
be familiar with local law and decisions pertaining to it in order to apply
accurately any generalization to specific local circumstances. Also; keep

in mind that decisions from other states are frequently argucd as prccc-

dent and often  may have that effect in cases of initial i lmprc§§|9n or even
modlﬁcatlon of previously judge-made law in a parucular state:
This chapter will highlight the major features of the law as it has

evolved to this point, identify trends; and speculate on futare issues:

Unpl rccemly the primmary issies in pubhc sector labor relations
volved constitutional rights. In fact, more often than not a lead «
mvoived public education, with school boards invariably one of the par-
ties:

The seminal cases were both chIdcd in 1968 In A/TcLaughlm v. Tilen-

dis the Seventh Circuit Court of Appeals held that the First Amendment

prbtected the right of teachers to engage in union organizing activity;?
and in Pickering v. Board of Eduication the Supreme Court delineated the
narrow limits a school board as an employer could pi:

e on its em-
ployCEs, partlcularly with regard to public criticism of the cmploycr 3

For many years the major cases and major issues were exprcssed in con-
sntutlonal terms, culminating in 1979 with Abood v. Detroit Board of

Ed: tcation in which the Supreme Court uphcld the consutuuonallty of the

agency shop in school districts, giving the union excluswc recognition as

in the private sector model.* Specifically; the Court ruled that the union

could collect service fees from teachers who were not members of the

Thereafter, the courts became increasingly reluctant to deal with

constitutional issues involved in labor relations cases. For example, in a

1978 case in Ohio the federal district court complaméd

[t]hls case preseiils the all- too-famnhar sltuauon in which a dispute,

coniinkinplacc in the prlvate sector, becoiiies constitiitional litigation by

virtue of the fact that a public employcr [the school board] is involved,

rather than private entities; and the [plaintiff i ls] therefore; able to tarn a
probleni of labor relations into a constitutional issue.’

Today, the “largcr” issues are seldom raised, Instead altcntlon tends
to be directed at the collective bargalnmg process itself, with the excep-

tion of cases involvmg afirmative action, the immpact of seniority on
reductions in force; contractual provisions affecting maternity leav

ionis affecting maternity leave; or
the looming is issue of comparablc worth.” Plamnﬂ"s are no longer trying

to create due process or other constittitional nghts applicable_to labor

relations:® Perhaps this is so because of a perception by unions that theve
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is not prcnemly a rccepuve JudlClHl climate: It may also be due to the

getieral acceptance of the doctrine that the state as an employer cannot

ask an employee to surrender a right he or she would otherwise be enti-
tled to as a private citizen. Individual rights are most likely to be

dlmumshcd bv attacking the prlnCIplc that consumuonal rlghls are in-
volved when the governmient takes action with respect to an cmplojlcc
Taking its place will be the theory that “governmental action” is not in-
volvcd whcn govcrnmcnt as an cmploycr deals wnh lts cmployecs ina

publlc cmploycr rlghts comparablc to a private cmploycr dcalmg with its
employees

oroblems and are less llkcly to have cﬁcct on the enurc body of constitu-
tional law. One recent battleground has been the role of the exclusive
rcprcscntauvc wnh rcgards to free spccch as in thc rlght to use a school S

tiates a contractual provnsnon to prccludc compcung,umons from such
use. The Sixth Circuit Court upheld the constitutionality of such a
policy as rationally related to the goal of preserving labor peace within

the school system.” However, the Seventh Circuit Court viewed such a

policy as unconstitutional, explaining that; because limitation of speech

on the basns of its content or on the basis of the ldcnuty of the speaker

usualiy rcqunrcs rigorous judicial scrutiny; there must be a compelling

state interest for such limitation. In other words, it was not enough for

the limitation to be h’lerely rauonally related to a lcgltmiatc state in-

terest. Thc court found no clear proof that the incumbent union’s execu-

tion of its duties would be sngmﬁcamly lmpaxrcd by permitting access to

the school’s mail system, and that claims of substantlal dxsrupuon

amounted to mere spcculanon, thcrcfore disparatc access to com-
minication channels (as distinguished §rom other rights such as dues
checkofl) could not be justified.® The Supreme Court overturned the
Seventh Circuit Court on the basis that the school mail system is not a
public forum and that the access policy, based on the union’s status as

cxclusnve rcprcscn'atlve lS consutuuonally pcrmnssnblc since it is a

rea ,
tion was a sulﬁclcnt dlsuncuon 4

The issue of whether a union may waive the constitutional rights of
those it represents is another issue on the horizon. In ore case a l‘cdcral
district court ruled that teachers could waive their academic freedom
through a collective bargaining agreement and, as a consequence, the
school board could ban book§ it 'o'th'é'ri&iﬁé coijld not p’i"o'h'ib’it 10
not léar and cxpr =ss enough and that thc school board could cxcludc the
books in contest on other grounds.!! There have been a few other cases

N
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cstablishing such a waiver; but the union’s aathority to do so is less than
clear and is likely to be challenged: 1

In a case involving termination of a teacher, the plaintiff claimed that

one of the cmployer's reasons for termination ways the plalntlﬂ‘s exercise

of free specch; which is protected under the First Amendment. [n ruling

on this case; Mt. Healthy City School District Board of Education v. Dojle,"

the Supreme Court held that the teacher could not be reinstated iinless it

was shown that his discharge would not have occurred uinless the board

desired lo penallze thc teachcr for hlS exercise of frcc specch The Court

Relathns Board subsequcn;ly agphed a like test to unfair labor | prac-
tices, changing its past policy of allowing one bad reason to taint all
other reasons or defenses.' The latter test had been commonly used by
state_public employment relations boards. Now there is a questlon
whether states will follow the NLR B’s new policy; and also the question
— which has yet to be settled in the private sector — of where the burden
of proof resides once the existence of mixed motives has been estab-
hshed

S‘ancuomng collective bargammg for pubhc cmployees and if some of the

currcnt states With skeletal sancuomng laws do hot ampllfy thcrr

in Natzonal League of Cities v. Usery> undoubtedly will be reexamined and

will become a pressing legal i issue; The Supreme Court scuttled what

had appeared to be almost a certainty: the passage ofa natlonal public
sector law: hs decrsron held lhat Congress lacked thc consntutlonal
ments; However, the case was decided by a narrow 5-4 majority, and
the decision may be Sub_jcct to review and modification in later cases.
The basic proposition in Usery was that Congress “may not force dircctly
on the states its choices as to how essential decisions regarding the con-
duct of lntegral government f‘unctlons are to be made.”s

The key word in the dbove quote is “force.” The word takes on added
meaning when it is realized that in order for municipalitics to take over
private transit comparies and to rec¢ive federal funds under the Federal
Urban Mass Transportation Act, the municipality must comply with
certain labor law requirements. Thus far; the courts have held that such
a requiremment is not unconstitutional since a locahty is not compellcd 10
seek federal funds and, therefore; participates at its own option.!? The

obvrous quesuon is whcther ll would be consututlonal to condmon

qulrements or whether the reliance on federal funds #e facto forces a
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choice on state governments with regard o the conduct of integral
government functions. The answer may be one of the most hotly de-
bated topics of the decade and may indicate how the futiire of nationally
established labor relations standards will affect public education.

Aiitiiarity to Eiigﬁiﬁ in Aisséifcé of étatiité

mumc1pal _]urlsdlcllon could engage in collective bargalmng wnh a
representative of its employees when there was no express statttory
authority to do so. Now, in most states w lhoul statutory atithorization,
the courts hayc acccp;cd thatrby virtue of thc power to “do business” or
the power to hire teachers and to fix their salaries, a school board has the
authority to engage in a collective bargaining relationship. 8

In these states there is no compulsion to negotiate; there are only
V,o,luntary,arrangcnlcnts.,As a wurollary, there is no enforcement ma-
bhiiiéiy, since, in effect, there are no obligatory rights. However, courts
in these states are prone to fill the void. For example, in Ohio there is no
statutc authonzmg negouauons bul lhcre is a law prohlbmng public

and required thc school board o enter into an oral contract it reached
with the union but later refused to sign and execute. !9

Where collective bargaining exists due to union power rather than
statutory right, only the strongest unions have obtained recognition.

Due to such strength, they often pbsscss powcr and contractual nghts

rights and privileges but do not grant such rights and privileges to

others; In fact, the existence of such prior rights and privileges

sometimes results in broader rights for unions than otherwise would
have been probable:

Recognition of Unions and Representntion Questions

Generally; in the | private sector unions havc been accordcd rccogm-
tion to represent smaller employee units than is permitted in the public
sector. Although larger units are characteristic of the public sector; the
extent to which fragmentation should be allowed to exist continues to be
an issue: Because a governmental employer usually has larger and more
diversified groups of employees, it would be faced with both cost and ad-

ministrative problems if it had to bargain with separate units of

employees represented by different unions: However, homogeneity of a

bargaining unit may hclp to promote stablhty, and a union may have

difficulty in rcprcscmmg workers who do not share the same goals or

aspirations: Also, when a smaller group of workers is swallowed up by a
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5.

largcr group, the smaller group may have dnfﬁculty in obtalmng mean-

ingful representation:

In most school districts professional cducatlon cmployccs are in a

single unit; even if they are noninstructional. Similarly, most nonprofes-

sionals are lumped Into one or two units. In addition, there has been a

tcndcncy to add other cmploycc groups to these already large units. Two

recent cases in Pcnnsylvama are illustrative. In one case the state’s in-

termediate court upheld the addition of substitutes; who were certified
wachers cmploycd on a full- -time basis, to the existing bargalmng unit of
tcachers.» In 'a'n'cithcr case the court sustained the inclusion of support
pérsonncl ﬁ'b"m the school’s adult education program in the unit of sup-
port personniel serving the regular secondary program.2! Questions to be
faced in the future include how far these accretions will be permitted to
go and will the courts reexamine the inclusion of occupauonal gi'oins

such as librarians, guidance counselors; or nurses in teacher units;
A far larger problem looms as the result of hybrid arrangcmcms be-

tween private and public employers; multiple public ciﬁployers or

different levels of governmental employers désngncd to achieve efficiency
as a result of fiscal constraints. For example; a Maine bus comparny wis
held to be acting on the behalf of the school district because of the degree
of contro] the district maintained over the dctalls of the work to be per-
formed. The school district supplied the buses to the company, which

could be used only for transportation of city school children. Further,

the school district remained rcsponsnblc for comphancc with state and

federal regulations pcrtammg to equipment on buses, retained veto

power over the hiring of any school bus driver, and supplied all gasoline
to operate the buses;2? The NELRB appears to be applying a similar
dcgrcc of-control test: Howcver, in noneducation cases, other factors,

such as monetary control, have been used to determine who is the public
employer; The rcsult sometimes has bccn a finding that there are co-
cmploycrs » If state governments or state boards of education continue

to assume a grcater role in financing public education or in lmposmg re-

qunrc[ncms on local cducatnon, the identity of the employer can be a

critical issue to unions that wish to negotiate on major decisions not con-

trolled by the local school board

An Oﬂ’-shoot of thcse hybrnd arrangcmcnts is the dlfﬁculty of dctcr-
school dnstrnct for no more than one tcrm and receive a supcnd of
82 000, cmployccs whcn they continue to be registered as collcgc
students and pay tuition, although their sole academic rcsponsnblhty is
their mtcrnshnp'f’ Such a case occurred in Wisconsin where the court held
that the interns were employees of the school district under the state’s

collcclnvc bargaining statute, but were placed in a bargaining unit apart

from the regular teachers due to their short-term appointments and their
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expectations to be hired elsewhere.# As job sharnng and other ar-
rangements, such as private sector cmployccs teaching in publlc schools
for specified durations, continue to develop, the determination of who is
an employee will become even more critical.

_Another 1ssue in public sector collective bargalmng is dlﬁ’crcnccs of
opinion concerning who is a supervisor or a management official. In the
privaté sector, managerial employees have no statutory rights, although
an employer can voluntarily accord recognition to a union that repre-
sents them. In the public sector, employers seldom are given any choice.
Either s supcrvnsors are excluded, are mandatorily included in an existing

unit, or are represented in a separate unit. There is a further division of
opinion as to whether administrators are also supervisors. Frequently,
the state statute supplies these answers; or sometimes a state pubhc

employee relations board (PERB) makes the decisions. In one case the
New Hampshire Suprem n_granting

rccogmuon toa unit of 13 clcmcntary school prmcnpa]s and cnght secon-

New Hampshire Supreme Court upheld a PERB dec

prmcxpzds the high school prmcnpal and his two associate principals:

The determination that certain prmcxpzds were agents of management

was based on their actual involvement in managerial functions rather

than on the title they held:?

The potcnual for conflict of interest in such snuauons is illustrated by

ah agrccmcm that prcccdcd the statate that now exists in fowa By this

agreement the school district mcludcd princnpals and superwsors in the

bargaining unit and provnded that it would ot dlscrlmmatc against any
unit member for membership or partnc:pation in union actnvmcs Never-
lhclcss, the school district refused to renew the contract of a prmctpal
who acted as the chief negotiator for the union; citing this activity as an
cxlraordnnary example of his . . . failures in judgment.” The Enghlh

Clrcult Court upheld thc constntutnonalnty ofthc nonrcncwal on thc basns

terest. 2

Rights and Obligations of the Exclusive Bargaining Representative

iii il’ié pi'iiiété §éi:i6i' éii é)kt:lijéiiié i‘éﬁi‘éébﬁlét@ héé a duty l6 i'épi'é-

pllcatcd in the publlc sector whcn thc saime union may represent_ both
supervnsor) personnel and subordinates. The duty may be tested any
time a unit cmploycc complains that another unit employeée received a
promouon or some othcr prcfcrcnual trcatmcnt Such a snuauon faccd
ment head claimed that the teachers union had brcachcd,lts duty o hgm
when the union pressed the grievance of an unsuccessful applicant who
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had more seniority. The court applied the private sector standard that

the union “must choose its side in a nonarbitrary manner based on its
good faith judgment as to the competing claims.” The union does not

have to remain neutral since to do so would weaken its ability to repre-

sent employees and to enforce the contract. In this case the union was -

found to have breached its duty because it never contacted the successful
applicant and never investigated the qualifications of two other teacher
candidates.?’ ) o

The private sector rule is now the general riile in the public sector;

although the wide range of reasonableniess that must be accorded to a
bargaining representative recently was allowed to be judged by a jury.s
The same duty also applies in the bargaining process; even though a
specific agreement may give one component of membership an advan-
tage over another.? However,  collective bargaining agreement cannot

waive equal employment opportunities, such as those related to sex or
race; sirice to do otherwise would be to defeat the legislative purpose of
nondiscrimination in employiment. 5

Unider exclusive representation, an employee cannot personally ne-
gotiate with the employer. This doctrine was further extended in the
case of a Pennsylvania nonunion teacher who did not want to participate
in a negotiated dental plan.’! However, in City of Madison School District
No. 8 v. Wisconsin Employment Relations Commission the Supreme Court

ruled that a teacher did have the right at an open school b
10 present a petition opposing the agency shop provision that his exclu-
sive representative was advocating.3 The Court viewed the teacher as a
citizen in the community and ruled that the school board was precluded

from barring speakers on the basis of employment or the content of their

oard meeting

speech. The dual role of a person as an employee and as a citizen creates

difficulties for traditional concepts of labor relations, which are likely to
continue in the future. o o o
The Pennsylvania decision referred to may lead to a significant deci-
sion on a different issue of minority rights, i.e., nonunion members, A
case presently on appeal to the Supreme Coirt involves a decision that
upheld a ratification election in which nonunion members were not
allowed to vote but were notified and invited to corme to the ratification
meeting to ask questions and express their opinions. The Pennsylvania

court interpretzd these actions as showing that the union members did
not disregard the “interests of their nonunion fellows.”

Another conflict between the rights of the minority and the rights of
the exclusive representative in acting for the entire unit involves the
traditional concept of the “agenicy shop.” An earlier issue associated with
the agency shop was the union dues “checkoff,” which is no longer in

dispute except in Wisconsin where the high court of that state found “no
reasonable relationship between granting of an exclusive checkoff and
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the functioning of the majority organization in its representative capacn-

ty. "1 Another controversial issue was the mandatory payment of a serv-

ice fee to the union by nonmembers in the bargaining unit. The

Supreme Court, in Abood v. Detroit Board qj Edumtton 15 uphcld the a agcn-

cy shop provisions and proclalmcd that such provtsnons do not dcny non-

union teachers their Flrst Amendment rlghts to freedom of association to

the extent that agency shop fees are used to pay for thc expenses of col-

lective bargaining, contract admlmstratlon and grievance adJustmcnt

Thc Court f'urthcr dcclarcd lhal agcncy shop fccs may ot he uscd o

consndcrauons of labor slablhty in the pnvalc sector have no less weight

in the public sector.

Thc Court rulmg in Zlbood has crcatcd a favorablc leglslauvc chmatc
agency shop agrccment even in the abscncc of a law authonzmg it 3
However; two legal controversics persist. One issue is whether lhc
discharge of a teacher for nonpayment of the required union service fee
conflicts with the state teacher tcnure act. There is no consensus on this
point.” The other battle is over the formula used to assess the fees to be
paid by the nonmember that are used solely for bargaining purposes and
niot for so-called “ideological” purposes. Such a case did réach the U.S.
Supreme Conrt but was dismisscd for want of a substantial federal ques-
tion.® The same issue has surfaced when unions have propcrly identified
the portion of the ducs uscd for political or ldcologlcal purposes but col-
lcctcd them using a “reverse checkoﬂ' " which requires the nonmember to
objccl to paymient by filling out a form in advance or by specifically re-
guesting a refund.»

Scope of Bargammg

Tradmonally, in collccllvc bargammg in the private sector the

obhganon of the partics is to make a good faith attempt to reach an

agreement with respect to wages, hours and other conditions ofcmploy-

ment. This is also truc_in those public sector _]unsdlctions with com-

prehensive bargaining laws, although the scope of subjects open to
bargaining may differ among jurisdictions. Some states specify those
subjects that are open to negotiation and/or those thal are not.

In most jurisdictions timing is a critical aspect of the bargaining pro-
cess; particularly in the context of impending legislative action. The fact

that laws or regulations arc changed may not relieve the public employer

of a prior bargaining obligation. A casc occurred when a Connecticut
city held public hcarmgs to consider a residency requircient | for futurc

employces: The court held that the union did not waive its rights by ap-

pearing at the hearings and by later failing to present a bargaining pro-
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posal; since the union was not obhgéd toa 'tlcnpatc that thc ordnnancc

would sarvive the polmcal process and become law, cspccnally when that

proccss took 21 months. To require bargaining on every proposal affect-

ing ncgotlable matters; the court explained, would place too onerous a
burden on both cmploycrs and employees. Therefore, the union did not
have to dcm nd ncgotnatxons whrnlc thc measure was undcr lcglslatlvc

since the school board had violated an obhganon to ncgouatc H

Thc aspect of the obligation to negotiate that remains largely unset-
tlcd revolves around which subjects a school board must refrain from
changing wnt,hro,ut,ﬁrst dealing with the exclusive representative. A Kan-
sas court, which has narrowly construed the scope of bargaining; held
that this obligation applied to changing a six-period class day to a seven-

period class day.?2 A New Jersey court held the obligation was not ap-
plicable to changes in teaching modules that did not lengthen the school
day. The court explained; “without some measure of flexibility constant

battles would be urged over cvcry changc in format; with each change

viewed as an opportunity to extract more concessions:™3 A New York

court held that this obhgauon did not c:itcncl to changes that are not

individual cmploymcnt contracts: The court’s rauonalc was that since

the subject was not ncgotiablc the employees were not deprived of any

rights by the changc Al
Anothcr aspcct of the obllgauon to bargain not usually spccnﬁcd ina

allow collective barganmng supremacy over laws unlcss there i is_a

specific prohibition against this in the collective barganmng statute. I II-

linois, which does not have a comprehensive bargaining statute, a
statute that gave the school board _power to transfer principals was not
construed to prccludc a ncgotlatcd agreemierit that before a principal is
transferred to a lower administrative grade, he or she had certain
negotlatcd proccdural rights.#> In another Illinois case; where the
Workmen’s Compensation Act provides an employee with a statutory
rcmcdy for accidents associated with employment; the court held the act
did niot preclide parties froim ncgouaung supplemental benefits. ¥

A futurc area of conﬂlct is in the . :lationship of collcctlvc bargamiiig
bargalmng agreement ,rcqu,lrcfd”a school,,board to lay off first those
teachers most recently hired. When layoffs were prompted by a fiscal
crisis, the percentage of black teachers was reduced to 8.9% despite an

earlier court order to desegregate the school system by attcmptmg to

ralsc thc black faculty pcrccntag(. to 20% A fcdcral dlStl'lCt court in-
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discriminatory motive makes little difference since the remedy was need-

ed to provide role models to the black community and to prove to its

black students that blacks are not always the ones who will bear the

brunt of layoffs during times of ﬁnancxal hardshlp 47 in another case a

Minnesota court uphcld the rlght of a union to waive tenure rlghts but
not to override a legislative scheme to deal with the problem of declining
enrollments:# The task facing courts in the future will be to determine
what spccial requirements are not superseded by collective bargaining
agreements. :

~ The precise scope of bargalmng will conunuc to dcpcnd on thc dcﬁm-
tions and limitations under state statutes. Some statutes exclude specific
subjects dealing with working conditions on the theory that management
éhbiild not have the diébi'éiibii to bargain away ﬁjiiétibiis fdi‘ Whiéh it is

ercise of management prerogatives, most state courts have arrived at a
balancing test rather than ruling that a subject must be negotiated
because working conditions are affected or that a subject is prohlbltcd

from negotiation because management policy is affected: The balancmg

test has become prcvalcnt rcgardlcss of the wording of the statute; even if

the statute contains no managerment rlghls px;owsnon Ilustrative of this

tcst thc Grcgon Employiﬁcm Rclatlons Board found mandatorily ncgo-

classroom a student whom the teacher Idcmlﬁcd as d “dlsclpllnc prob-
lem.” The threat of immediate physical dangcr to thc teacher was held to
outweigh the educanonal pollcy concerns mvolvcd .

Another widely recognized rule has been the rcqulrcmcnt that man-
agement negotiate on the impact or implementation of a pelicy that is
itself outside the scope of bargaining. The Minnesota Supreme Court
held teacher-transfer policy to be a matter of inherent managerial policy
but found negotiable a proposal to make disputes over the school
district’s adherence to transfer criteria subject to binding grievance ar-

bitration, since the proposal affected only the application of manage-
ment’s right.%

Recently, there has been an increasing number of bargaining de-
mands made by managemient. At thie sdmie tifie, there has been a rising
nuitiber of issues related to layoffs and reductions in force. For example,
when an Iowa school board proposed that school admlmstrators retain
their bargalmng unit seniority in their major teaching area, the Iowa
Supreme Court ruled that the union could not be compelled to negotiate
on benefits to employees currently outside the unit.”

It is not now known how far courts and PERBs will go in holding

negotiable union p1>posals that limit a school board’s ability to react to
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econom.ic constraints, The Manne Supreme Court upheld the negotiabil-
ity of a groposal that contracting out work “shall not cause the dlscharge
or layoff of any member of the bargaining unit.”? A New York court

upheld a negotiated agreement prohibiting the termination of unit
employees for budgetary reasons and forbidding the abolition of pro-
grams during the life of the agreement.%

Anuther issue to watch is whether the scope of bargaining will be ex-
panded where there is no legal nght to strike; fo]lowmg the example of
the Michigan Supreme Court’s view that the less poWer the union has

should be counterbalanced by a broader legal nght at the barganmng
table.’* At the same time; the prohlblted arca has bccOme enlarged
where changing public attitudes have been translated into polncy One

example is a decision of a Pcnnsylvama court, similar to court decisions
in several other states; ﬁndmg that a school board had no obhgauon to

bargain on the school’s extension of a ban on smoklng in school | buildings
to teachers; as well as students: The couirt viewed the board’s decision as
educational policy, which outweighed the interests of teachers.

Grievances
The grlevance procedurc mcorporatcd in collective barganmng

agreements is a mechanism that provides for interpretation of contract

provisions when dlsputcs arise over lmprovldcnt wording or unforeseen

situations; The gricvance procedure also allows a union to contest an

alleged abusc of management discretion in areas in whlch a union did

not WIsh to negotiate, or was prohibited from negotiating; on the

managemems right to make a decnsnon WHhen a grievance is unable to

be resolved by the parties, an arbitrator is called in to render a judg-

ment:
The competency of an arbitrator, rather than the school board; to

judge employee complamts has long been recognized:s chcrtheless,

the largest single area of labor relations litigation has mvolvcd arbltra-

tion; whether in terms of contesting whether a grievance is subject to
arbitration or in terms of challenging the dccmon rendered by an ar-

bitrator. Most jurisdictions adhere to the prlvau. sector prcsumptnon

that grievances are subject to arbitration; and most, such as the Con-

necticut Supreme Court;"” have specnﬁcally embraced the “positive

assurance” test. Under this test; judicial inquiry is limited strictly to the

question of whether the party chaliengmg arbntrabnlnty did agree to ar-

bitrate such a grlevance In this context, an order to stay arbitration is
granted only when it may be said with “positive assurance” that the ar-

bitration clause is not suscepublc to bemg interpreted as covering the

asserted dlspute If there are doubts, then the derision is resolved in

favor of coverage under arbitration. In addition, if there are several ap-

peal channels; the grievance arbntratlon route will be preferred, as il-

lustrated by a Pennsylvania case of an employee who was denied the

we 118




O

ERIC

Aruitoxt provided by Eic:

right to sue in court for interest on salary that was paid late, since the
grievance procedure was held to be exclusive under the terms of his con-
tract.

Thc only ma_]or dcparturc from thc doctrlne of prcsumptlon of ar-

believed there were equally pcrsuaswc arguments for and agaust a

teacher'’s grievance bemg construed as subject to the arbitration provi-

sion in the negotiated contract. The court neld that it could not imply ar-

bitration and that there had to be a clear and unequivocal agreement
that the employer intended to refer the issue to arbitration “inasmuch as

the responsibilities of the elccted representatives of the taxpaying public

are ovcrrcachmg and fundamentally nondelegable.” Dcspltc the

respect generally given to the New York court; the decision has yet to

seive as a precedent for other cases. In fact; the same court ruled shortly
thereafter in favor of arbnrabllny in cases that did not appear to meet its
clear and uncquivocal standard 60

negotlablhty In thc pnvatc sector an cmploycr may bargam on a mat-

union lmtlatcs action to arbltratc a provnsnon ina contract itisin rcallty
an action to enforce that provision. In these cases a court will preclude
arbltrablhty dcspltc the clcar mtcnt of thc contract as dld thc M'ai'n'e
board from hlrlng a tcachcr ﬁ'om outsndc the school systcm when there
were applicants from within the system. 5!

Normally, the arbitrator decides whcthcr a gncvancc is unrclatcd to
the grievance provision or is clearly frivolous or spurious. New York has
strayed from this practice and has denied arbitrability where “the lack of
specificity in the wording of the grievance makes it impossible to deter-
mine intelligently whether or not the grievance relates” to the contractual
provision claimed to be the basis for arbitrability.® A major issue of the
future may be whether this interpretation will be adopted in other
jurisdictions,

Another basis for claiming that a gncvancc is not subjcct to arbltra-
tion ls that thc rcmedy rcqucstcd ls lmpcrmlss1blc The Massachusetts

voluntarily accede to the arbltrator's rccommcndatlon or the arbitrator
might be able to fashion a remedy that would fall short of intruding on

the school committee’s exclusive domain:®

Similar to the prcsumpuon of arbitrability; courts have confined the

review of arbitrators’ decisions to very narrow grounds. Nevertheless, a
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large portion of the caseload in public sector labor relations involves ap-
pez!s of the arbitrator’s decision. The degree of deference to the ar-
bitrator is revealed by this statement of the Rhode Island Supreme
C'o'u'rr “As a ééiiéi'iil i'ijlé Whéii a party claims that the afBiiEaiEFs Eé’v’é

gontenglon and every rcasonablc presumption in favor of the award will

be made. . . . the mere fact that the arbitrator misconstrues the contract
or the law affords no basis for striking the award;”
_The Towa Supreme Court explained the restrictive view of judicial in-

volvement in the arbitration process in this manner:

Arbitration is a faster process, draws on the cxperuse of } persons in the

field and is less expensive To allow a court to “secorid giiess” an arbitrator

by granting a broad scope of review would nullify those advantages: Most

important, limited judicial review gives the parties what they have
bargaitied for — binding arbitration, not merely arbitration binding if a
court agrees with the arbitrator’s conclusion. 5

In aﬂlrmmg that in the absence of complete lrrauonahty an arbitra-

tion award would not be subject to judicial revision, the New York

Supreme Court revealed frustration with the frequency with which

public policy is raised as a school board defense and used these words to
stem the flood of appeals:

Every ccllective bargaining agreement involves some relinquishment

of educational control by a school district. Only when the award con-

travenes a strong public policy, alniost invariably an imponant constitu-

tional or statutory duty or responsibility; may it be set aside;

Effect of the Legislative Process

The most sngmﬁcant difference between the public and private sector

is that in the public sector the funding of an agreemcnt is subject to a

public process, and frcqucntly a major portion or all of the ﬁ]ndlng is in

the control of a body not a party to a negotiated agreement: Problems

arising when. negotiated agreements cannot be fulfilled because of inade-

quate funding have not reached the courts in sufficient numbers to
establish broad lcgal prcccdcnts However, questions arising ott of

legislative refusal to fund contracts will likely be a significant issue in

court cases over the next several years; out of which will come important

decisions affecting other aspects of labor relations.

In the few cases heard thus far, the courts have generally upheld con-

tracts previously in existence. When the citizens of California limited tax

revenues | through the passage of Proposmon 13, the state legislature

responded by cnactmg a law 1o void any collective bargammg agreement
by a local agcncy that called for a salary increase in excess of that grantcd
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zero increase, some agerncies refused to grant increases i'ctjijii'cd by con-

tracts already in effect. Noting that “an increase in wages is frequently
the very heart of an employment contract” and that the union may have

traded off other benefits to secure such wages, the state supreme court
held that collective bargaining agreements had the same protections as
any other contract and could not be so impaired.6?

The Massachusetts Suprcmc Court rendered the cxtraordmary rem-
édy of aﬂirmmg an m_]uncuon to compcl the mayor of Boston to submit

to the city council a request for a supplemental appropriation of $12.1

million to fund an executed agreement between rhe teachers union and

the school committee and not to veto the city council’s appropriation.

The court viewed the mayor as having no bargaining or appropriation

function and; therefore; orly a ministerial role with no authority to

frustrate or delay the appropriation process. The court also enjoined the

city council from setting the tax rate for the city until the supplemental

approprlauons were properly acted on, because of thc lrrcparablé harm

In contrast, the Tllinois Suprcmc Court reversed an prcllalc court
decision and held, over a vigorous dissent, that a school board did not
violate its contractual obhgatlon to the union when it closed school a day
early and did not pay school cmployccs for that day in response to a pro-
jected $52 million operating deficit. The couirt coiistrued the state school
code as empowering the school board to control budgetary consldcra-
tions and, therefore, the agreemerit cotild riot preclude the school board
from exercising such powers.® Similarly, a Tennessee court held that an
agrccmcm ﬁxlng a schcdulc of wagc mcrcascs over a ﬁvc—ycar perlod of

Most statcs compel a ncgouanons impasse to go to mediation and fact
ﬁndmg and/or arbitration. Some statutes provide that such proccdurcs
mist be used lfagrcomcm has not bccn reached at a prClﬁCd time prior
to the budgct submission date. Thcrc have been many challenges to tlie
constitutionality of laws compelling a school board to comply with the
order of an arbitrator as to the terms of a new collcctlvc bargaining
agreement. In Maine, where an earlier icbﬁrs'liliilidﬁﬁlrthﬁll'cﬁg : had
failed, a school corimittee claimed that the law provided inadequate
safeguards to protect against unfair and arbitrary decisions. The stote
supreme court denied the challenge on the basis that the ever-widening
use of arbitiation had resulted in the evolutioii of criteria that have
become inherent in “today’s arbitration process.” Citing cases from Min-
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nesota, New Jersey; and Pennsylvania that were not related to educa-

tion; the court added:

Formulation of rigid standards for the guidance of arbitrators in deal-

ing with complex and often volatile issues would be impractical; and might
destroy the flexibility riecessary for arbitrators to carry out the legislative
policy of promoting the iniprovement of the relationship between public

employers and their employees. 7!
_In effect, the arbitration process is viewed as a substitute for the
strike. Because most jurisdictions do not grant the legal power to strike;
a growing number of decisions have held that this limitation on the
union’s power should be offset by limitations on the school board's rights

to ergage in “self-help.” For example; the Florida Public Employment

Rejations Commiission has held that although a collective bargaining
agreement has expired, the school board must maintain the status quo
with regard (0 continuing wages; hours, terms and conditions of em-
ployment, and grievance procedures; since “to conclude otherwise would
be to promote disharmony at a time when harmony is most needed.”
The New Jersey Supreme Court viewed such a unilateral change as frus-

trating the statutory objective of mandating collective Largaining; and
the Pennsylvania Supreme Court held that such a change was intended
0 be coercive and, therefore, was unlawful. »

_ Another issue likely to spark future controversy is the question of

when a party can take off the bargaining table a permissive subject (i.e.,
one for which there is no obligation to negotiate but which the party
receiving the proposal may at its own option agree to negotiate). Nor-
mally, permissive subjects may not be pressed to impasse. However, the

Massachusetts Supreme Court held that once parties had agreed volun-

tarily to go to impasse arbitration, proposals in the permissive area could

properly be considered by the arbitrator, at least if they are nci so central
to educational policy that the school commiittee cotld not relinquish con-

trol over them.

Another emerging trend has been intervention by jidges who, in-
stead of acting on the legal issue before therm, have assumed the role of

mediators or dispute resolvers. A Missouri court, fearful that the grant-
ing of an injunction would only exacerbate a negotiation impasse; added
to a restraining order against striking teachers an order to the school
board to “meet and confer” in good faith, although there was no statutory
requirement for the school board to do s0.7

Strikes

The right to engage in picketing, without interfering with access,
etc., has become so accepted that there have been no reported cases on

this issue ir. the past three or four years: Also, the once raging controver-
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sy over the rlght to strlke has ail but dlsappcarcd from the lcgal scene as
proponents of the right to strike have failed to win any final court battles.
Should the issue emergs again, the thcory opposing the view that there is
no common law nght to strlkc m’rght bc shapcd from a dlssent in an

ing and flexible. On that basis, thc d|sscnt explalned it would not impose
the old common law rule on thc legal rights of marncd wommen in our
prcscnt socncty and s1m|larly, thc right to strike would have to take into

sirikes deprlvod children of their constitutional nght toa publlc educa-
tion.”? S , - , .

The area in which there may continue to be litigation is over what
éénsiiiﬁiés a strike. Siibiéi'fiigés haiié long been i'éiiéaléd for what théy

Surirémc Court viewed as not really lntcndcd to be permanent.™

Recently; the issues have been more subtle; as in the case of teachers

who did not receive pay for extracurricular activities and who refused tc

continue to perform such duties: A New Jersey court enjoined the

“strike” because cxtracurncuiar activities are a fundamental part of a

chdd's education, niakmg the supcrwsnon of such activities an integral

part of a teacher’s duty toward hrs or her students.”

Perhaps the right to strike is no longer a momentous issue because

pubhc managers mcreasmgly favor giving unions lhe “right to strike in
prcferencc to gwnng unions thc nght to takc |mpasses to bmdmg arbnra-

feel frccr to press issues lo impasse arbitration without having to take the
nsks that a strlke poscs It may also bc atlrlbutablc w© thc growmg

grounds whcthcr lrrcparablc harm would occur and whcthcr the party
rcqucsung thc m_-]uncuon has “clean hands that ls, |n thc case of a
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ing for economic reasons, may be excused from strike sanctions.® Con-
sequently, under such judge-made rules; “illegal” strikers have greater

rights than strikers in states that statutorily permit strikes becatse most

state statutes allowing strikes prohibit strikes based on an emiployer’s un-
fair labor practices. Instead of equity grounds; “clean hands,” or other
such concepts, a strike is permitted only when there is no harm to the
public health or safety (although states differ in their precise formula-
_ Another subject once controversial but now dormant is the en-
forceability of a strike settement regardless of the legality of the strike:
Generally, such a settlement will be constriied and enforced in accord-
ance with customary contract law:# S

_ Two issues that may receive judicial atiention include ¢vil action
damages caused by an illegal strike and contractual provisions pro-
hibiting strike actions: The Michigan Suprenic Court has refused to
Fecognize a course of action in damages for an illegal strike; holding that

a new cause of action would unsetile an already precarious labor-

management balance in the public sector.® A school board's attempts to

legally protect itself from strikes through contractual arrangements fared

better. Recently; the Illinois Supreme Court upheld the validity of in-

dividual teacher contracts that provided higher salaries for those who

signed a provision that they would refrain from participation in any

work stoppage; sit-in, or strike. The court explained that since the public
policy against strikes “has been frequently and blatantly ignored,” a con-
tractual no-strike claiise is a reasonable and practical consideration to

reduce the risk of untoward expenses caused by strikes:#

tiont and it is likely to continue. The problem arises out of the conflict be-
tween the reqiiirement that local public bodies in open public meetings
act on bargaining proposals and the highly private nature of the collec-
tive bargaining process. A variety of rulings have resiilied. A North

 “Sunskhine” laws or “open meeting” laws have spawned much litiga-

Dakota school board; which engaged in private but judicially supervised
negotiation sessions, was excused from its failiire to allow public atten-
dance because it publicly disclosed the conterit of the negotiation ses-
sions.® The Delaware Supreme Court upheld the action of a school
board in seeking a temporary restraining order against a_threatened
teacher strike; although the board meeting was closed to the public.#
However; a Kentucky court held that reporis or statiis briefings to the

school board by an assistant superintendeiit on his dealings with two

competing unions were not entitled to privacy.®
Reflective of the incompatability between sunshine laws and coilec-

tive bargaining is the case in which a Minnesota lower court; viewing
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open mcctmg laws lltcrally, held that mcdlauon had lo be conductcd in

However, courts and PERBs rely heavily and frcqucnlly on cases in-

volving non-education cmployccs on cases from the private sector; and

everi On cases from other _]unsdlcuons in deciding issues raised by public

school employers or their employees.

lllustratlvc of the reliance on other states; a Pennsylvania court had

to rule on whether an arbitrator properly sustained grievances by

teachers who were denied renewals of contracts to be advisors to student

extracurricular activities. Based on rulmgs in cases decided in Delaware;,

Minnesota, and Washmgton that teachers when acting in the capacity of

advisors are not professional cmployccs and as such are not covered by

the collective bargaining agreement, the court did not defer to the ar-
bitrator.® Similarly, the Washington Court of Appeals looked to deci-

sions in Flonda. Oregon, and Wisconsin in concluding that an order of

the state PERC directing an election is niot a “final decision” subject to

review under the state administrative proccdurcs act. i ln other words,

in both cases the issues were ones of specific construction and not of
broad generality; and yct decisions of other states were instructive:

) New York law requires; when the state PERB mmakes a decision about
unfair labor practice; that

l'undamemal dlstlncuons between publlc and private employment should

be recognized, and 1o body of federal or state law applicable wholly or in

part to private employment; shall be regarded as binding or controlling

tackcd by a school board for the disregard of the quoted provision. A

New York coiirt upheld the PERB decision, stating “the wealth of ex-

perience in the private sector need not be complcgcly disregarded” and
that such decisions may propcrly be used as a guide:%?

Footnotes

1. The states with laws that sanction collective bargaining are: Alaska, Califor-
nia; Connecticut; Delaware; Fiorida, Hawaii, Idaho, Indiana, Illinois,
Iowa, Kansas, Maine, Maryland, Massachusetts, Michigan, Minnesota,

Moritana, Nebraskd, Nevada, New Hamipshire; New Jcrscy, New York;

North Dakota, Oklahoma, Oregon, Pennsylvania, Rhode Island, South

Dakota, Tennessee; Vermom Washington; and Wisconsin. Some of these
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jorisdictions have laws that grant minimal rights with loose or no enforce-
ment mechanisms. Others are comprehensive and even permit the right to
strike. Ohio has enacted a law that will go into effect 1 April 1984.

398 F.2d 287 (7th Cir. 1968).

391 U.S. 563 (1968). U :

431 U.S: 209 (1977) (infra niote 34 and accompanying text).
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Diie process rights are discussed in chapter 4.
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6
Documentation of
Employee Performance

Kelly Frels and Timothy Coeoper

The principal purpose ofa school district’s evaluation syslém is to im-

prove cmployccs pcrformance 50 lhey can become successful and con-

tribute to achieving the objectives of the district: But if the evaluation

pi;occdurcs and the follow—up assistance do niot result in the performance
lcvel dESIred then thc cmploycc must bc rcplaccd cnthcr by rcsngnatlon

portlng documcntatlon systein serve a sccondary purpose — the removal
of the unsatnsfaclory employee.

) Dcpcndlng on the spccnﬁcs of the cmployccs contract, a school
district mitst observe various degrees of procedural die process when
terminating a person. In many situations this process culminates with a
hearing before the board of education or a hearing panel to determine
whether there is cause to terminate the employee. Chapter 4 dealt with
the procedural requirements necessary to effect a termination. This
chapter will provide practical advice to school administrators concerning
the documentation to be generated and used in the evaluation process
and; if ﬁébééé&iiy, to present at a hearing to support a recommendation

requirements simply prcscrlbc proccdurcs that must hc followcd in

Kelly Frels and Timothy Cooper are allorneys with the firm Bracewell and Fatterson in
Houston, Texas.
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carrying out those terminations: Of course; the permissible grounds for

termination will usuaﬂy be enunciated in state law; the teacher’s con-

tract, board pohcy, and/or a collcctivc bargammg agreemient.
Therefore, those sources must be examined to determine the criteria on
which employees must be judged and evaluated. S

Inr public schpol employee termination hcﬂih’gs’, school ad-
ministrators are often faced with the charge that there is not enotigh
documentation to support the termination or that there is little evidence
tb show that the 'a'diﬁinis;trétb'r héS élt’c'm'p'te'd to assist the 'e'm'plbyé'e iii

ministrator has collcctcd or produccd so much documcntauon that ll is
obviotis the cmploycc is being harassed. At still other employee termina-
) is made that the process is unfair because the
cmploycc dld not know what was expected. The specifics may differ; but
the complaints run along the lines of “I never saw that memorandum or
had any such conferences regarding this situation.” “You have paddcd
the file.” “I never had any of these meetings; and you never gavc me a
chance to face my accuser or defend myself.” “Your memos were not
spccnﬁc enough to glvc me direction.” “Why didn’t you talk with me?” As

a result ofthcsc types of complamts admlmstrators often are reluctant to

bring a mmcrid tion for termination; because the administrator

; rather than the employec, is hkcly to be pdl on trial:

recog at
To ensure falr treatment of cmployccs who are cvaluatcd a stmple

but effective systcm of documentation is neeaed, Wthh can be used in

conjunction with any school district’s evaluation Systermn. The documen-
tation system used should be in compliance with the contractual schemes
in the district and wuh state statutes. While the ulumatc ob_]ccuve of the
documentation system is to provide a communication process to help im-
prove an cmployccs pcrformancc the system should also provide the
necessary documentation for the administrator to have confidence in
recommending the employee’s voluntary resignation or termination.

An effective documentallon systcm is essential for preparing an ad-

mlmslrator for a hcarmg bcfore .nc board of cducauon for appcals and

Educauon If there is a systcmatlc documentauon of poor pcrformancc

bcforc a tcachcr cngagcs in publlc mﬂammatory statcincnts thc hcarmg

traneous matters. Howcvcr, without such careful documentation of p poor
performance; a teacher could bring charges of harassment for making
public statements and might be legally untouchable under First Amend-
ment free speech rights' (see the discussion of the Mt. Heallhy decision in
chapters 3 and 4).

129 122




O

ERIC

Aruitoxt provided by Eic:

Elements of an Effective Documentation System

An cﬂ'écuvc documentation system for employce evaluations lnvolvcs

at_least five types of written memoranda: First are memoranda to the
administrator’s files. These should be used sparmgly to record lcss
significant infractions or deviations by an employee. Second are specific

incident memoranda used to record conferences with a tcachcr concern-
ing more significant events: Third are sumimary mcmoranda used to

record confcrcnccs with a teacher in which several incidents, problems,
or deficiencies are discussed: Fourth ire visitation meitioranda used to

record observations made of an employee’s on-the-job performarnce.
Fifth are formal assessment instruments used to evaluate the employee’s

overall performance
The documentation of an cmploycc s bchavnor and pcrformancc can

be used for several purposes. First, it provides a continuing record for : an
administrator to follow an employee’s actions and pcrformancc and t

ldcntlfy strcnglhs wcakncsscs and problem areas. Second; it cnablcs

the employee to understand what problems have been identified and

what corrective steps are necessary. Third, if an cmployccs performance

does not improve, it serves as specific evidence to support a recommen-
dat)pn fqr termination,

. The documentation system described below assumes that a school
district has an ongoing evaluation plan The proccdurcs are designed to

keep the volume of documents to a minimum; yet meet the need for full

and complete documentation. The system attcmpts to be sensitive to the

time constraints placed on school administrators.*
Memoranda to the File

thncvcr an admlmstrator observes an incident or behavior that is
not of a significantly serious nature to require an immediate conference
with the emiployee, but that should be considered in the employee’s
evaluation or at a later conference, it is appropriate for the administrator
to prepare a short file memorandum. These file mcmoranda should be
used sparmgly If an incident or series of incidents is in any way serious,
the specific incident memorandum should be used: The memoranda to

the file can be in various forms, such as a notation on a calendar or in a
notebook with scparatc pagcs designated for specific individuals: Thcy
should include the name of the cmploycc the name or initials of thc ad-
mmlstrator makmg thc entry, thc ddtc of (he occurrerice, and thc facls of

1. Coiifererice with the employee concerning the incident or in-

cidents and the preparation of a confirming memorandum
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2. Assessment of the cmployccs performance

3: Rcfreshmg the memory of the administrator for testimony at

any proccedmg or hearing relative to the cmployccs pcrfqrm-

ance if the memos have not been incorporated into summary

memoranda or nther evaluation documents

Copies of these file memoranda need not be given routinely to the
employee unless the emiployee requests them., Of course, under the
p’ub’li'c 'r'e'co"r'ds a&:ts iii iﬁ'a;iiy States the e'mplo'ye'e h"as the right to see

cmploycgs In, féct, most admlmstratoxjs ﬁnd it glvcs credibility to the
system if employees are made aware of these memoranda and are en-
couraged to review any file memoranda made concerning their perform-
ance. Actually; the best practice is to incorporate the contents of these
ﬁlé iﬁéiﬁbiéﬁdé iiitb zi Sijiiixriiéi'y iﬁéiﬁbréﬁduiﬁ 6i' éii:flijéti'o'ii which is

Even though it may not be the intention of thc administrator to use
these documents as evidence in future actions involving the employcc

the memoranda should be written with the knowledge that copies may

actually be introduced as evidence or a copy may be made available to

the employee under the swate’s public records act. For example; if file

mcmoranda are bcmg used to refresh an admlmstrators memory at a

hcarmg, in most states the attorncy for the employee is entitled to see

copies of the documcms Therefore, care should be taken not to write or

record anythmg in a manner that could cause future embarrassmcnt A
good practice is to record facts rather than make Judgmems or jump to
conclusions. A file memorandum kept in a notebook might look some-

thiiig like this:
Sample Memorandum to the File

Tacliii' Wlllle Makit o
School: Theodore Inskesp Technical School

Grade: 8th

9/20/81 — Did not sign in upon arriving at school. Arrived at 8:10
— 20 minutes late. {P.P.)

9126!81 — In hallway near cafeteria at lunchtime: Did not

challenge student who was in hall without permit. (P.P.)

10/2/81 — Talking with Bettie Wont in his classroom 45 minutes
after school out with door closed. (P.P.)
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10/3/81 — Talking with Bettie Wont in classroom 30 mlnutes

after school out. No other students around and door open.
P.P)

10/9/81 — Arrived 10 minutes late to school. Did not sign in untii

being reminded to do so by secretary Ida Spy. (P.P.)

10/10/81 = Failad to turn in weekly lesson plans by 4 p:m. (P.P)

10/17/81 — Falled to turn in weekly lesson plans by 4 p.m. (P.P.)

10/21/81 — Arrived 20 minutes late to school: (P.P))

10127181 — Dld not sign In upon arrlval Secretary ida Spy said ar-
rived about 5 minutes late. (P.P)

1111781 — Failed to turn in weekly lesson plans by 4 p.m: (P.P))
Specific Incident Memoranda

If the administrator observes an incident lnvolvmg an employce. or

has a complaint from a third party, a specific incident memorandum

may be appropriate: This memorandum should be sent only after the ad-

ministrator holds a conference with the employee at which the incident is
discussed and the facts and all viewpoints are considered. The mem-
orandum should summarize the third party’s complaint, the ad-

mmlstrator's observauon(s) of action by the employee, the employee’s

response; the admlmstrators dctcrmlnatlon and any directives and/or
reprimand to the employee. If the incident is 50 serious that termination
is to be recommended lmmcdlatcly, the memorandum should so state.
To avoid talking wnth an employee about an incident; in the hope that it
will go away, is self- dcfcatlng and naive. Thirty minutes spent when the
incident occurs may lead to corrective action by the cmploycc and could

hclp to avoid a two-day hearing or a week-long trial at some later date:

Also, the failure to confront problems; infractions, and deficiencies at

the time they occur can greatly weaken a later action rccommcndmg ter-

mination. For example, suppose several incidents occur in the fall of a

school year but are not mentioned to the empioyee by the admmlstrator

An attempt to use those incidents as evidence for a tcrmmauon recomi-

mendation in the sprmg of that school ycar may prove to be unsuc-

cessful. The f.mploycc can claim unfair treatment because the rcason(s)

for termination were never disclosed durmg the school year. This makes

the administrator appcér to be acuhg in an arbitrary or devious manner

and could call into question the grounds used to _]usufy termination.

It is a good practice to have the employee acknowlcdgc receipt of the

specific incident memorandum by signing the copy. If the employee does
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not agrcc wnh thc facts statcd in thc mcmorandum or thc action takcn
ond in writing
either on the memorandum itself or through the submission of a separate
document. This can be accomphshcd by inviting the employee to
prepare a wriiten statement within a specified time concerning any
differences of fact or opinion expressed by the administrator in the
memorandum. For example, the final paragraph of a meniorandum
might conclude, “If you disagree with the facts or conclusions stated in
this memorandum, please advise me in writing no later than {date) so we
can meet and work out any differences.” By so doing, any diéagfcéﬁéﬁt
can be noted; and the differences can be resolved promptly. In seriotis
situations where the employee has proven to be recalcitrant or is of ques-
tionable integrity; one might consider a final sentence such as “If you do
not respond, I can only assume you agree with the facts as stated in this
memorandum.” A statement of this nature should be used sparingly
¢ s of the adm ator and the
employee; thus making futur¢ communications more difficult.

If the spccnﬁc incident concermng the cmploycc comes from a third

party such as a parent or student; care must be taken to examine fully

the facts and determine whether the third partys information is correct.

fris linpropcr and lcgally dlsastrous to base a decision to terminate on
mformatlon from a third party when the truthfulness of the allegation
has not been established.

Upon the receipt of a third- party complamt the admlmstrator should
make an investigation and conduct whatever informal hcarmgs are
necessary to determine whether the complaint is true. The preferred
practice to follow when one receives a complaint from a third party is to
get the complaint in writing. Thc third party should be adwscd at this
point that if adverse action is taken against the employee bascd on this
incident, the third party must be available to testify before the board, an
éii'biti'iiibi' 6i' éi bblii't If ihé thii‘d pﬁﬂy Will i’i6i éigi'i.é ib ﬁppéﬁi' ﬁs a

rclcvant facts at a hcarmg, otherwnse, action adversc to the meloycc
should not be undertaken.

The next step is to get the cmployces sldc of thc story. If thcrc is a
discrepancy in the third party’s story and the employee’s story; the ad-
ministrator should interview any witnesses and attempt to détéi"riiiiié

complainant in an informal conference to determine what actually oc-
curred. Although the results of a polygraph test cannol be used in a ter-

mination proceeding in most states; in rcally serious situations an
employee might be allowed voluntarily to take a polygraph test to aid in

establishing lnnocencc When the reasons are very compclhng,

consideration can be given to requiring the employee to give a sworn
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statement or to submit to a polygraph examination as a condition of con-

tinued employment. This process should be used sparingly and only
with the advice of legal counsel and board policy.
__ In many cases it 'will simply not be possible for the administrator to

have agreement concerning what happened, so the administrator has to
act as a judge and determinie whose story to believe. If agreement is
eventually reached or if the administrator has enough information to
make factual determinations, a specific incident memorandum can be
prepared. Such a memorandum should explain the findings made by the
administrator and ihie reasons for those findings. Specific directives or
suggestions to the employee might also be included in the memorandum
if appropriate. o

It is important to establish on the face of the specific incident
memorandum that the employee received a copy of the document: In
employee termination hearings; a dispute will often arise over whether
the employee ever received a copy of some document: It is essential,
therefore, to have the employee sign the memorandum acknowledging
its receipt. If an employee refuses to sign, the administrator should have
an adult witness present who will sign the document verifying that the
employce was given a copy of the memorandum but refused to sign it
acknowledging its receipt. It should be made clear to the employee,
either on the face of the document or orally; that his or her signature,
verifying that a copy of the memorandum has been received, does not
constitute agreement with its contents. As noted previously, the
employee should be given the opporturity to respond in writinig to the
memorandum: , , o ]

Giving the employee an opportunity to disagree with the contents of
the memorandum by responding in writing puits the employee on notice
of the facts and findings stated in the memorandum. If no disagreement
is noted in writing by the employee, a presumption is created that the
contents of the memorandum accurately reflect the facts. A judge ex-
amining this situation will normally take the view that a reasonable per-
son who received such a memorandurm and who disagreed with the facts
would have prepared a written response to the items with which there
was disagreement. If the employee does not respond within the time

stated in the memorandum, it becomes difficult to argue at a termination

hearing that the employee now disagrees with the content of the mem-
orandum or disagreed when the memorandum was written: A specific
incident memorandum might be written as follows:
Sample Specific incident Memorandum
Te:  Willie Makit

From: Paui Principal
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Date: October 23, 1981
Re: Allegation of misconduct made by Mrs: Harvey Wont,
Mother of Bettie Wont, Student

You will recall that Mrs. Wont called me on October 20, 1981,

to compiain that you had molested her daughter; Bettie; while
you were visiting their home one afternoon after schooi. No one
else was at thelr home besides you and Bettie. Specificaily; Mrs.
Wont alleged that Bettie stated that you embraced Her and then

began fondiing her private parts while suggesting that the two of
you become “better acquainted” upstairs:

i called you in on October 21, 1981, to discuss the matter with
you. You told me that you had not molested Bettie in any way

and had made no suggestions to her concemlng getting “better

acquainted.” You told me that you had taken Bettie to her home
that afternoon, but only because Bettie requested_that you do
80. You also told me that the reason for taking Bettie home was
because she was very upset about not making the cheerleading

squad and seemed to want to talk to someone. | asked you about

the times | had seen you in your classroom with Bettie after the
other students had been dismissed. You responded that_you
had, in fact, on several occasions counseled her about various
matters and that she had come to regard you as a friend and con-

fidant: In regard to the specific alleged incident, you stated that

you and Bettie had been talking and that you were ready to leave;
when she came over and embraced you. She then told you she
loved you and wanted you to stay with her. You said you told her
that you could not do so and left.

On October 22, 1981, | had a conference with Mrs: Wont, you,

and Bettle. After a long discussion and after careful questioning;
Bettie admitted that you had; in fact, not molested her or made
suggestions to her. She said she was angry at you for not staying

with her, so she told her mother those things. Mrs. Wont

apologized for the incldent, as did Bettie:

Based on this investigation, | have determined that you did
not in any way molest Bettle Wont. However, | do find that your
conduct In this matter is not totally in keeping with proper pro-

fessional standards. You are surely awars that girls of Bettie's

age are very impressionable: You should be very careful in your
relations with female students not to encourage any infatuations
they may hold. Furthermore, unless absolutely essential, you
should avoid driving a female student home without someone

else being present. More importantly, to avoid situations like

this from arising, you should not visit a female student in her

home when her parents are not there. | will expect you to abide
by these directives. | am also transferring Bettie from your

Health and Sex Education Class into Felix Feelgood's class.
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Bécause Qf this lnclderit | think both of you will be more com-

fortable with this move:
If you disagree with the facts, conclusions; or directives con-

ialned in this memorandum; please advise me in writing no later
than » S0 we can meet and work out any dif-

ferences:

Paul Principal

| have received a copy of this memorandum.

fsi . omg

Visitation Memoranda

Itisa comition practice to summarlzc a Vlslt to a tcachcrs classroom
with a visitation mcmorandum The content of such a memorandum
should be reviewed with the teacher, and the teacher should be given a
copy. Suggcstlons for improvement should be made in a conference and
noted in the memorandum. A visitation memorandum may be used in
the eventuality of a termination hearing, but the resulis of a visitation
are normally compiled in a summary memorandum or an assessmént
document.

Summary Memoranda

Summary m’e”m’or’anda are i'de'al W'ays to i'ét:bi'd the i'ééijlté of t:biifci'éiit:éé

cmploycc performancc Through such mcmoranda thc mattcrs rcfcrrcd
to in the file mcmorarndar(whxch may not have previously bee:i given to
the eiiployee) can be incorporated; matters not reflecied in other
niemoranda can be put in writing; directives can be given; understand-
ing of standards can be established; and evidence that a conference was
held and the subjects discussed can be established. A copy of cach sum-
mary memorandum should be given to the employee; and the employce
should acknowledge receipt. As with the specific incident memorandum,

the employee should be given an opportunity to put in writing any
differences in the facts and conclusions stated in the memorandum. If an
employee disagrees and files a response; a subsequent conference should

be held with a follow~up memorandum to try to resolve any differences

that may exist. The same comments applicable to the specific incident

memoranda are also applicable to summary memoranda; with the major

difference being that summary memoranda are designcd to cover

general conferences with the employee on several matters rather than
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only on a specific incident. A summary memorandum with specific
directives might be written as follows:

Sample Summary Memorandum with Specific Directives
To:  Willie Makit
From: Paul Principal

Date: May 5, 1983

Re: Conference of May 1, 1983

_ Over the past two years you and | have discussed your per-
formance as a teacher at Theodore Inskeep Technical School.

We have had numerous conferences to discuss speciiic in-

cidents that have arisen as well as our scheduled assessment
conferences. As we neared the end of this school year it became
apparent to me that you were continuing to experience_ dif-
ficulties in complying with directives and in meeting the school

district’s standards in certain instructional and noninstructional

areas: With this in mind, we had a conference in my office on
May 1, 1983, to discuss your performance. At that conference we
discussed the following areas, and | gave you specific directives
for Improvement.”

1. Preparation and submission of lesson plans. Since your ar-
rival two years ago, you have experienced difficulty in submitting

lesson plans in a timely fashion. You have acknowledged this on

prior occasions such as in our conferences of November 5, 1981;

March 16, 1982; and September 30, 1982. In this conference you
again acknowledged this was a problem, but you stated that your
night classes at graduate schoo! kept you from consistently
completing the lesson plans on time. You stated that you felt

this was a legitimate excuse. | explained to you that, while taking

turther coursework was a good thing, its demands do not excuse
fallure to meet the requirements of your iob ] advised you that I

difﬂculty V\T discussed your tnitial failure to challenge a stu-
dent for a hall pass on November 5, 1981; your failure to

discipline students for setting fire to a trash can in your room on
January 15; 1982; and your disruptive classes; which caused Mr.
Teacher and Ms. Teacher to complain on nunt*erous occaslons in
the spring of 1982. We discussed these incidents in detail at
your evaluation confaerence on March 10, 1982. You have
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to make corrections, but you continue not to ask students in the

hall for passes (January 6 and 25, 1982; and April 1, 16, and 25,
1983), and your classes have continued to be distractive to other

teachers and students. As we discussed, these types of in-
cidents and your failure to deal with them cannot continue. You

must make the necessary corrections immediately.

3. Classroom work and the issuance of grades: As we dis-

cussed, this is the most serious problem you have as a teacher:

At the end of four nine-week grading periods you were from one
to two days late in getting your grades into my office (October
15, 1981; April 1, 1982; October 17, 1982; and March 30, 1983).

After each of these incidents | had a conference with you, and,

once again, you blamed your night classes for the delay: | once

again explained that that reason was not sufficient. After the last
of these conferences, April 2, 1983, you acknowledged that you
had no dalily or test grades for Health Education Period 1 and on-

ly two grades for Health Education Period 3. As has been ex-
plained at the first faculty meeting of @ach year and as contained

on page 6 of the Faculty Handbook, you must have at least six
daily grades and two test grades for eath ning-week reporting

period. | specifically directed you to comply with these re-
quirements.

Mr. Makit, the situation s serlous. As 1 told you,  recommarid:
ed your employment for the 1983-84 school year only because of

your assurances that you will correct these deficiencies and
follow these directives and school board policy. You have been

given a growth plan in connection with your assessment, and
numerous aids have been made available to you. As you and |

discussed, | want this to work out so you become a successful
teacher and that you continue to teach here. However, if you fail

to follow any of the directives we discussed at our conference

and which | have outlined in thls memorandum, | will have no

choice but to recommend that your employmant with the district

It you have any questions conceming these directives or if

you disagree with the facts or concluslons stated in this

memorandum; please advise me in writing no later than

8o we can meet and work out any dif-

ferences.

Isl

Paul Principal
I have received a copy of this memorandum.
[ (Date)




Q

ERIC

Aruitoxt provided by Eic:

The assessiienit or evaluation dociiiient should be completed as
prescribed by the policies and procedtires of the school district. A sum-
mary narrative or memorandum ideally should supplement each nega-
tive assessment noted in the document. This can be done on the
as’sessmeht 'dbt:um'e'm di' on an attat:hm"eht If th’e asééséiiieht ié su”ch' that

recom,mendauon for lermlna;lon, The fallure,to warn Qf possnble, ter-
mination can result in claims by the employee that he or she would have
improved if advised of the seriousness of the situation. Furthermore; it is
wise to include instructions or specific directions for improvement. Such
a practice not only is helpful to the employee, but, if the administrator’s
actions are later questioned; it also strengthens the argument that the

employee has been treated fairly. Through the use of such evaluation

documents; the employee will be put on notice that he or she has defi-

ciencies which could result in a recommendation to terminate should

those deficiencies not be remedied according to the instructions given for

lmprovement
In order to avoid difficulties with ratings on the evaluation, an

employee should not be rated too highly when lmua:lly employed or

assigned to a school: Rather, a slralghtforward and truthfual evaluation

should be made: It is much e easier to raise evaluations in subsequem

years than it is to Iower hlgh ones. Furthermore, a fair system of evalua-

tion requlres the semng of standards and expectauons at the begmnmg

Documentétib’ﬁ in General

In | preparmg any memorandum, report the facts and avoid conclu-

sionary statements not supported by the facts: For example, in a

classroom visitation memorandum,; reporting that a teacher's classroom

was “dlsorderly, without any fdrther explanation, is not very helpful.

Rather; a principal should note such specifics as seeing three children

talking during class recitation and one child playing in the back of the

room: The prrlrnapal should note that these acts were unnoticed by the

teacher or were not corrected by the teacher. Furthermore; inflam-

matory words should not be used: For example; rather than characterize
an action as “insubordination;,” the action should be factually described,
and should be referred to as failure to comply with official directives
and/or school board policy:

Itis the speCIﬁclty of the memorandum and not the quantity of words

or the number of pages that counts. Directives in a memorandum should
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be clear, to the point, and not couched in jargon. For exarple, wheii

directing a sometimes tardy employee to arrive at school on time, state:

“You are required to be at school by (time) and you will be expected to
have signed in by that time,” rather than, “You are required to be at

school on time.” Instead of stating, “Your lesson plans are due once a

week,” one might say; “Your lesson plaris are die in my box by 4:00

p-m. on each Friday, and I expect you to have them there beginning this
Friday.” When written in a constructive atmosphere, precise directives
like these tend to clear the air and avoid real or imagined confusion

about what is expected. ] ]

The specific incident memorandum, the summary memorandum;
the visitation memorandum, and the assessment document should be
written in the first person and personalized as much as possible. The use

of “we” or “they” should be avoided unless two or more persons are in-
volved in the supervisory roles and then the others should be identified

by name. The key to the success of a documentation system is to provide
an opportunity for the administrator and the employee to sit down and

employee. ) - )
Care should be taken to treat all éiﬁﬁléyééi@i}ej7q;pecjally when

dealing with absences and tardiness. It is destructive and embarrassing
to have a teacher’s attorney present a school’s sign-in sheet at a hearing
and show that other teachers have been tardy or absent more often than
the teacher who is being proposed for termination for excessive tardiness
or absences. - ,
Another thought to keep in mind is that one should never write a
memorandum to an employee when one is angry. It is much better to
reflect for a day or so or to call in a third party to review a memorandum
prior to sending it in circumstances where the administrator is angry or
personally involved: By doing so, the administrator can avoid
statements that might later be regretted, especially when the tone of the
memorandum is being scrutinized by a judge or jury. In order to be

effective; however, any memorandum must be prepared and sent to the

employee soon after the incident and the subsequent conference oceurs.
Under no circumstances should a memorandum be prepared after the

decision to terminate has been made and then backdated to reflect the in-
vident on which the proposed termination will be based.

As in all employee matters, the evaliiator should be careful to ensure
that the employee feels hie or she has been fairly treated. One should

remember that if the employee's performarnce does not improve and a
recommendation for termination is made, the fairness of the process will
be judged by the members of the board and, possibly; by a state commis-
sioner of education, an arbitrator, a judge; or a jury. In evaluating

whether an employee has been tréated fairly; one should attempt to view
133 1 40
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facts; determines whcthcr thc process was falr Anothcr hclpful standard

termination hcanng are summary mcmoranda and thc cvaluauon or

memoranda might be uscd howcvcr, it is a better pracllcc to incor-

poratc these types of memoranda and include them in a subsequent sum-

mary memorandum or evaluation instrument. If the employcc has not

received a copy of a file memorandum, it should not be used as evidence

ata hcaring But it can be used to rcfrcsh the administrator’s ry
while testifying about the spcaﬁc facts of an event: Agam, if summary
memoranda properly reflect the incidents rccordcd in the file memoran-

da, the file memoranda should never have to be referred to at a hearing.

if an employee’s performance docs not improve to an acceptable level

or if the employee does not comply with administrative directives and

board policies, the administrator will have to determine whether to

recommend termination; Before a final recommendation is made to the

board thc cmployccs immediate supervisor and the next-level ad-

ministrator should hold a conference with the employee. The employee

should be confronted wuh the inadcquacncs or problems that have been

ldcnuﬁcd and be given an opportumty to respond: This is a hcdge

against mlsundcrstandmg the basic reasons for the proposed termina-

tion, and it provides an opportunity to consnder any additional facts or

viewpoints an employee may wish to present: With this final effort to ex-

amine the situation more closely, there could be a reconsideration as to

whether termination is the proper alternative. For examplc, if there is a
personality conflict bctwccn the administrator and the employce, raiﬁéi'
than a professional pcrformancc problem, a transfer to another school or
department might be appropriate.

If it is determined after the conference with the cmploycc that there is
not sufficient evidenice to Support a termiination, or the administrator’s
supcrvnsor fccls thc employcc can impi‘o\?'c and bccomc succcssful a
scmng out spc'clﬁg standards, and ,dlrc,cuvcsr [or thg cmploycc and a!so
Siating épééiﬁb pblit:iéé that if viblatéd 'c'o'i.ild result in a recommenda-

employee should be advised of this decision and offered an opportunity
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to resign. If there are other consequences of resignation such as the
forfeiture of future _employment opportunities; this should be made
clear. To hclp avoid “constructive discharge” {i.e.; forced resignation)
claims, thc employee, if choosing not to resign; should be advised of the
nght to a hearing before the board (if applicable under the contract or
board polICIcs) A resignation must be voluntary; and it is for this reason

that it is advisable to have the administrator's immediate supervisor

present at the meeting so any discussions concernlng resignation can be

witnessed. Providing the employee with an opportunlty to resign gives

the employee a professionally acceptable avenue of escape prior to the

recommendation for termination:
If, after the conference with the employce, the administrator and

supervisor determine that a termination rccommcndatlon should bc

made; it should be prepared for review by the school attorney. When the

recommendation is made; the administration should stibmit to the

school attorney a letter to be sent to the t,mploycc setting otit the pro-

posed ermination: Also at this time; again for approval by the school

attorney; the admlmstration should prepare a statement of reasons sup-

porting the proposed termination and a list of witnesses, together with

their testimony, which will be presented if the employee requests a hear-

ing before the board The documcnts that support the reasons for the

proposed termmatlon should also bc submitted at this time. The

prcparatlon of thcse lettcrs and thc gathenng togcthcr of the documents

mmlstrator in evaluating a all facts and in dctcrmlnlng whethcr a termina-
tion recommendation really should be made. The procedures also help
ensure that the adm|n|strator remains in control of the employment
situation and gives the administrator confidence in carrying out unpleas-
ant but riecessary personnel procedures.

Conclusion

Like all pcrsonncl, proccdurcs, thc documcntatlon system described

here is not fail-safe. Since it must be implemented by humans; it is sub-

ject to error. However, this system does provide an opportunity for an

administrator to communicate effectively with employees about their

performance, it is hoped to improve it; but if necessary to provndc the

proper documentation for termination. In working with this system; the

school board members; the state commissioner of educatiomn; ar= . vators,

judges, or jurors will evaluate the termination recommendation on the

basis of fairness and reasonableness. To ensure an effective domrncnta-

tion system, administrators should keep in mind the following action
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1. Develop and adopt an educationally justifiable evaluation
system and implement it:

2. Provide inservice for all administrative personnel in supervisory
positions on the evaluation policies and the documentation
system described in this i:l'iépiéi'.

3. Apply the school's evaluation policy and documentation system
in a way that preserves the personal dignity of employees and
treats them like the supervisory administrator would expect to be
treated in similar circumstances.

Footnotes

. For a sample case illustrating the importance of documentation, see Childers
v. Independent School Dist. No. 1; 645 P.2d 992 (Okla. 1982).

. The system recommended in this chapter is only one possibility. For other
possible documentation systemns, sez Ronald Ruiid and Joseph Woodford,
Supervisor’s Guide to Documentation and Fil¢ Building for Ewmployee Discipline
(Crestline; Calif:: Advisory Publishing, 1982); Chester Nolte; How to Survive
as a Principal (Chicago: Pluribus Press; 1983); chap. 7; and William C.
Carey, Documenting Teacher Dismissal: A Guide for the Site Adminisirator (Salem,
Ore.: Options Press, 1981).
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7
State Regulation of

Educator Evaluation

Laura Means Pope

Evaluation as a form of accountablhty isan nmportant clcmcnt in the

empio&mcnt rclationshlp between school boards and professional staff.

Many legal issues are mvolved in the cvaluatlon procedure. During the

1970s statutes on public sector management accountability were added

to more than half of the state education codes. This chapter will examine

the lcgzﬂ issues involved in state evaluation statutes as interpreted by the
Judncmry

The questions below provide the basis for the discussion that follows.

1. What are evaluation statutes? How do they relate to tenure laws;
admlmstratxvc regulations, board policy, and collective bargaining
agreements?

2. What is statutory diie | process; and what are the consequences of
fallmg to provide it?

3. What standards of JudlClal review apply? What degree of com-
pliarice is required? And what remedies do courts employ?

4. Who determines the evaluation criteria? Who should do the
evaluating, for what purpose; and how often? And what evaluative in-
struments or jjkbéééééé zii'é used?

i'emcdlablc"‘ When is a remediation period required? And what lcngth of
period is reasonable?

Laum /Weéiii Pope i5 an assistant pmﬁ::or in the Graduate School of Eduzation; University
7 qf California, Los Angeles. The author acknowledges the assistance of William De La Torre
“and Magan Van Alstine in the preparation of this chapter.
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6. What pattern and content cf evaluations are necessary to substan-
tiate dismissal decisions?
Thc chaptcr concludes with recommendations for the administration

of evaluations in order to improve tcachmg and supervision and, if
necessary, to substantiate demotion or dismissal decisions.

Eiiiiiiiﬁi:iﬁ Statutes

states. Generally, state constitutions require state legislatures to
establish a system_ of eduication. In some instarices the constitution itself
establishes part of that system. For example, in California the office of
the superintendent of public instruction is cstabllshcd by thc constitu-
tion.! Except in Hawaii, which is a smglc school district, all states pro-
vide a system of local school districts governed by locally elected or
appointed boards of education, sometimes called school committees.
State statutes generally stipulate that certificated personnel have a
right to employment after a probationary period, and they specify the
reasons for demoting or dismissing persons with continuing contracts
éiiid il'ié procedures that must be followed jjiiéi t6 iﬁé.kiiig such 'déi:i:

expcrlcncé and ablllty a continuous service and rchlrmg based upon

merit rather than upon reasons that are political; partisan or

capricious:™
During the 1970s management concepts stressing evaluation and ac-

countability exerted increasing influence on education lcglslatlon. About

half the states enacted evaluation statutes to “improve the quality of in-

structional, administrative, and supervisory services in the public

schools;™ and to ensure uniformity of evaluation, at least within school

districts:> This was a time when the deepening economic recession

resulted in budget cuts, and declining enrollments led to teacher layoffs:

By the mid-1970s and early 1980s, cases involving tenure and evaluation
statutes and policies had buigeoned:
State statutes governing evaluation of educators vary widely in terms

of form, content, length; and spcc1ficny For Example the Iowa statute,
in two sentences, requires boards of education to “establish evaluation
criteria and implement evaluation proccdurcs and to “negotiate in good
l‘auth wuth respcct to those proccdurcs "6 In contrast, the Kansas statute
Generally v, the lcglslaturc requires local school boards to establish thc
evaluation criteria,8 buit some specify what is to be asscsscd Alaska lists
“teaching or administrative skills . . . mterpersonal relatlonshlps with
students, parents, peers and Supervisors, as well as those additional fac-

tors which the school board considers relevant.™ California includes “the
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progress of students toward the established standards” and “maintenance

of a suitable learning environment.”0

Frequently; statutes require boards to consult with professional per-

sonnel in developing criteria:!! Sometimes the task of developing criteria

is assigned to professionals. Louisiana law requires the state superinten-

dent of education to produce a comprehensive plan for an education ac-
countability program including goals, procedures, and evaluation
instruments; 12 Washmgton also assigns the duty to the state supennten-
dent of schools but provides for legislative review of the initially set
minimum criteria.!?

Statutes regulatmg evaluatlon may be an mtegral part of the tenure

laws.1® In some states evaluation is part of the statutory duties of
supermtendents or principals.!6 State board of education admmlstratwe
regulatlons on evaluatlon may | be as bmdlng on local boards as statutes

teachers must be evalgated more qften than tengred personnel,“‘ but in
others, such a status distinction is forbidden. Many evaluation statutes
apply to all certificated personnel; except in some instances the super-

intendent;? and a number expressly protect employee privacy.?
Tenire and Evaluation: An Administrator’s Dilemma

Many evaluation statutes were enacted as a result of public pressure

to legislate better education; but inevitably; all evaluation statutes and

regulatlons become; in operation, mtegral to the fair dismissal or tenure

laws. Taken together; tenure and evaluation statutes create an ad-

ministrative dilemma: On the one hand, conscientious administrators

who want to help employees improve must demonstrate faith in their
ability to do so and must emphasize the positive aspects of their perform-
ance as well as identify their weaknesses. On the other hand; to improve
the school system may require decisions adverse to the employee; and
the administrator must document weaknesses and give express notice
that, unless corrected, they may lead to nonrenewal, demotion, or dis-
missal. This is the administrator's dilemma: to do justice to both the per-

son and the system in the mterest of publlc educatlon.

afﬁrmed a tntal g:ourt s rulmg that theevndence prese,nted substant;ated a
school board’s decision to terminate its contract with a tenured elemen-
tary principal with 14 years of service. The court’s ruling on the case is
interesting:
Probably no inflexible “just cause” definition we could devise would be
adequate to measure the i'i'iyi‘iéid of situations which may surface in future
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litigation. It is sufficient here to hold that in the context of teacher fault a
“just cause” is one which directly or indirectly significantly and adversely
affccts what must be the ultimate goal of every school system: high quality
education for the district's students. It relates to job performarice including
leadership and role mode! effectiveness: It must include the corncept that a
school district is not married to mediocrity but may dismiss personnel who

are neither performing high quality work nor improving in performance:
On the other hand, “just cause” canniot include reasons which are ar-

bitrary, unfair; or generated out of some petty vendetta.2
Restrictions on the Power of School Boards
s prelude o discussing the significance of evaluation in the whole
employment process, some consideration of school boards’ power to
make employment decisions is necessary. Today, boards may employ

their relatives, loyal constituents, or lovers to teach; but only if they hold

state certification. Boards may choose not to renew a teacher’s contract

without explanation, but only in the probationary years of service.
~ Boards may fire educators during the term of their contracts, but only
for a few very good reasons. Boards may transfer educators withott their

consent, but not if they agreed otherwise at the bargaining table: Schiool
boards have considerable power in employment decisions; but coristiti-

tions, statutes, state agency regulations; and hegotiated contracts have
been used to tame the exercise of that power: All these restraints are
products of the belief that something simply is not fair. o

School officials often feel hampered by the myriad laws and due pro-
cess requirements. Superintendents and principals say, “Pm responsible
for this operation, but I don’t have the authority to do anything about
it!” Fairness is at the heart of the matter; but people disagree about what
is fair. Yet, if school officials approach all the rules and regulations as
simply a consensus on what is deemed “fair,” they can develop an ap-

proach to administration that is equitable to all and will be 5o recognized

by individuals and institations alike. . S
Our society tends to resolve disagreemierits about what is fajr by first

determining how the decision should be made and by whom, a resolu-
tion known in the law as due process. The U.S. Constitution enshrines
this concept in the 14th Amendment: “No State shall . . . deprive any
person of life, liberty, or property, without due process of law,"2
These proscriptions have significant implications for administrators

making employment decisions. Chapters 3 and 4 explore both substan-
tive and procedural due process flowing from the U.S. Constitution:
Since state constitutions generally contain the same or similar language
as the 14th Amendmient, this chapter discusses statutory due process,

which is broadly defined here to include the procedural rights and cor-
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relative duties prescribed by statute and administrative policy or regula-

tion promulgated pursuant to statute:
Before a school board can make any employmient decision adverse to

the interests of an educator, it must follow the statiitory procedures arid

state administrative regulations. To do otherwise risks reversal of the

decision by an administrative agency and/or court.? Hundreds of suits

challenging pixbhc school employment decisions form the case law inter-

preting statutory due process. School board members, superintendents,
and taxpayer groups increasingly bemoan the high cost of such disputes.

In three recent fiscal years the California Office of Administrative Hear-

ings charged schiool districts $582,000 for 91 dismissal hcarmgs in which

school boards won 50 of the cases.?
In addition to statutory due j process or pubhc law restraints on school
board dlscretlon collective bargaining agreements have the force of

public law but are binding only to the parties involved. Some agree-

ments prescribe particular procedures concerning evaluation or criteria

for reduction-in-force decisions. A school board may not rclmgmsh its

duty to make employment decisions;? but neither can it act in ways con-

trary to a negotiated contract.? Both state agencies and courts can

reinstate, at least temporarily, a dismissed teacher; even if nontenured,

but the complainant must show that “the violation substantially and

directly impaired his or her ability to 1mprovc hlmsclf or herself and at-
tain continuing contract status.”8™ e

The Court’s Role in Employment Decisions

At this pomt a brxcf dcscnptlon of how courts view their role in

public employment disputes may help thc reader understand the out-

coities.
Scope quudiaal Review. Courts umformly reiterate that in the review

of the administrative acts of a board of education they will not substitute

their judgment for that of the board. One appellant argued before a

federal district court that the board had denied him equal protection of

the law when its policies and practices allowed teachers with less satisfac-

tory evaluations than his to be appointed as permanent teachers. The

court rejected the claim and declared: “The Board could properly refuse

to renew plaintiff’s contract without regard to the performance evalua-

tion.” [t further expressed its belief “that federal courts should not sit a3

‘super-Tenure Review Committees’ when a plaintiff employs the ‘I'm

just as good as you are’ argument;”® The plamtlﬂ' lost because school ad-

ministrators and the board had followed prcscnbed proccdurcs and the

board by law had the authority not to renew the contract, regardless of
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the evaluation statute, quite another balance would be struck, even

without tenure involved. An appellate court in a California case, while

cschcwing interference with the merits of a nonrenewal decision,

nonetheless held the board strictly accountable for compliance with the
evaluation statute: Failure to meet announced notification deadlines and
to provlde the teacher with written evaluations prompted the court to
grant review of the board's decision as the only means to erforce evalua-
tion statutcs in the absence of a statiitory right to arbitraiion or judicial
review of a nonrcncwal decision. 3

of both teniire statutes and evaluation rcgulatlons in favor of cmployccs
A state board of education policy requires “open and honest evaluation
of [every employee’s] performance on a regular basis.™? In an appcal ofa

board's refusal to renew an elementary teacher’s contract and to grant

her a continuing contract of employment, the supreme court reinstated

the teacher.? Both the state superintendent of schools and circuit court

had affirmed the board’s decision; but the supreme court viewing the

events as a whole found that despite regular evaluation; the principal

had failed to glvc the plaintiff evaluations that were “open and honest”

enough to apprise her of how she was performing as a teacher: The court

ruled that every decision involving competency under the statutes gov-

erning employment of teachers must be based on evaluations conducted

pursuant to the state board of education policy and that both statute and

policy would be strictly construed in favor of the employce The evalua-

tions met the form required but lacked the substance guaranteed.

if' school &ﬁiﬁéf'iiles have fcllowed the statutes and the cmploycc

prove, the court will not substitute its _]udgmcnl for the board’s. One
tenured teacher was dismissed for insubordination because, after 16 ses-
sions on daily lesson plans with the principal, he refused to attend addi-
tional sessions. He lost his appeal of the dismissal for instubordination.
The Arizona appellate coirt rejected the charge that a scheme of ha-
rassment was set up to force him out of the system. Even though the
teacher’s charge had some substance, the court found that the daily
meetings with the principal were a reasonable means of supervision, that
holding them during preparation time created no unusual burden, and
that the principal hiad noted improvement during those sessions.

_ Standards of Compliance. The courts nearly always require strict com-
plianice with statutes governing dismissal of employees. Substantial com-
pliance, on the other hand; has sufficed in at least one jurisdiction; the
District of Columbia school systein; which is governed by a code enacted
by Congress. At the time of the events in question; the code prohibited
discharge of any school employee “except upon written recommendation
of the superintendent of schools.”> Based on several communications
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from the administrator of the district where the appellant worked, the
superintendent of schools instructed the director of personnel to dismiss

a community aide because of poor performance. The letter of dismissal
notified the employee of the reason for the action and his right to a hear-

ing: It also served as the superintendent’s recommendation to the board,

but was not actuélly signed by the superintendent. In a reversal of the
superior court, the appellate court found no dereliction in duty nor im-
proper delegation of power, because the superintendent had actually
made the decision.% Comipliance with the substarice, if not the form; of

the code sufficed.
Another federal cort accepted substanitial compliance as meeting the
evaluation statute but required strict compliance with the tenure law; In

that case a tenured teacher, dismissed as mcompetent appealed the

board’s decision and charged lack of due process and racial discrimina-

tion. Pursuant to Louisiana law; the board had adopted an evaluation

policy provndmg that if “at any time durmg the evaluation process the

teacher is charged with incompetence or wilifui neglect of duty, the

evaluation procedure as implemented under [the evaluation statute] is
superseded by the tenure statute;”? The court found that the schigol
authorities had substantially complled with the board’s policy on evalua~
tion and strictly complied with the tenure law, once the superintendent

decided to recommend dismissal for incompetency and willful neglect of

duty. The record showed muitlpte observations, p0st~observatlon con-

sultations; specific recommendations for improvement, and warnings

about unacceptable performance over a period of nearly two years. The
only lack of compliance with board policy was the principal’s failure to

assist the teacher in establishing her personal goals for 1979-80. In this

case both the board and the court vlewed the evaluatlon and dlsmlssaJ

pliance in prowd Lg statutory due process. Even S0, the substantial

evidence that justified dnsmlssal consisted primarily of the record of

observations made pursuant to the evaluation statute. The evidence of
fair treatment seems to be the key to understanding this case rather than

the standard of comphance
As the foregomg cases illustrate, the rlght to judicial review, the kmd

of review, and the standards of review and compliance depend on par-
ticular state statutes and case law.
The Sigriificanice of Criteria. Evaluation statutes frequently require pro-

fessnonal educators to establish the criteria for evaluation or require

boards of education to consult with professional staff before establishing

them Leglslators teacher unions; state boards of education; local school

boards, superintendents_and other administrators; and teaching staff

have all contributed to the criteria currently in use. These criteria are

crucial in determining the contours and quality of the educational enter-
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prise. If used repeatedly, they serve as a powerful influence in the school
systerii and in the lives of the professionals who strive to match perform-
ance to the criteria. They also temper the subjectivity of professional

evaluation and ferret out unacceptable bias,
The absence of appropriate criteria on whxch to base evaluat!ons can

undermine the rationale used for employment decisions. For example; a
trial court, in a recent suit challenging promotion policies as racially

discriminatory in_a district undergoing court-ordered desegregation,
observed: “[T]he Board has not adopted any such non-racial objective
criteria and; until this is done; the Court will never be in a position to
adequately consider the propriety of any principal selection made by the

Board.”# The federal appellate court agreed that it was impossible for

the defendant board to justify its selections for principal because it had

no criteria on which to make its evaluations and decisions: The only ob-

Jjective evidence on record showed the black complainant to be clearly

superior” to the white principals selected for the positions he had sought.

The court ordered the board to instate the complamam a pnncxpal

and to grant back pay based on the differential between his salary as a

teacher and the salary he would have received as a principal.

Compare the results of the above case with another board’s decision

to terminate the contract of a temporary teacher on the basis of un-
satisfactory performance ratings. She successfully challenged the board’s

first attempt to dismiss her because of its faulty hearing procedure; there
was no transcript of the proceedmg, and the district presented no
eviderice. Almiost two years later, the board followed mandated hearing
procedures and again terminated her contract. This time the decision
withstood legal attack, primarily because the main testimony supporting
dismissal was based on proper evaluations. Both the superintendent and
principal rated her performance a number of times and conferred with
her in an effort to improve her performance. At the hearing; several
teachers testified on her behalf, but the court held their testimony to be
of less weight because they had not made actual classroom observations
and “none had a certified qualification to evaluate another teacher,™®
The court upheld the board’s action based on the supervisory ratings and
on the fact that the plaintiff offered no evidence that the ratings or

discharge resulted from “fraud; arbitrariness; or were contrary to law:™
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Evaluator, Qualifications. Judicial emphasis on the qualifications of the

evaluator raises an interesting issue. Everybody feels qualified to make

Judgments about the schools: Whether professionals or the public

represented by the board should make decisions concerning employment

is a matter of long-standing tension: ‘Statutes and case law embody the

Eqrggrqrqyggs The school board makes the final decision on hiring,
firing, ;ssxgnmem and promouon but under many laws only on recom-
mendation of the superintendent.+

|
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Wlth respect to éVéjijétidiis state law may spccnfy that evaluation of
tcachcrs is a duty of particular administrators or may snmply derlare that

teachers are to be evaluated. In the latter case; state courts mtcrpret the
vague language to mean evaluation by persons trained and qualified to

do so. The West Virginia state policy illustrates the pomt The West
Virginia Supreme Court has repeatedly ruled that if a board fails to

follow the evaluation procedures in the state policy; it cannot dlschargc

demote, or transfer an employee for reasons havlng to do with prior
mlsconduct or mcompctcncy 4 A trial court recently mtcrprctcd the
proscription to mean that only the board could do the evaluating. The
supreme court’s reversal cmphasnzcd that school board members aie

generally not qualified to supervise the profcsswral work of educators

and - that the law “clearly contemplates that profcsswnally trained

teachers; prmclpals, and superintendents shall have exclusive control of

these matters:"#
Public Pressure in the Process. Political pressure ﬁ'cqucntly surfaccs in
dismissal decisions: Board members cannot ignore voters who urge

firing someone, and this form of pressure permeates some_cases. A

classic one is the case of a wrestling coach whose team had a losmg

season: Soon aftcr the boostcr club miet with thc principal, he confided in

the coach that it looked as if either the coach, the superintendent, or the
prmcxpal would have to gb’ Prcdlctably, |t was thc tcachcr-coach who

court noted: “There was evidence, t0o, that [thc coach] was snmply the
latest target of an overzealoiis booster club.™s
Another case involved a tenured teacher who urged her fast-track

students toward ever greater achievement. Some parents complained

about the pace and her methods. All of her evaluations rated her per-

formancc “satisfactory,” the highest possible rating. Without prior notice

or a hearing the board terminated her contract when she refused to sign

an individual plan for improvement. The agreement provided that any

breach would result in immediate termination of her contract by the

superintendent. A federal district court found that at the time she was
advised that she could have an impartial hcarlng, the board had alrcady

made its decision; so such a hearing was impossible. The court ruled

there was a violation of constitutional due process as well as of the
substance of the tenure law: It ordcrcd the board to reinstate thc teacher

and cn_]olncd it from takmg any action of any nature against the teacher

bascd on an anythmg that lcd to her rcmoval in thc ﬁrst placc *

§ﬁ§é§iﬁiéﬁaéﬁi who made three classroom obscrvatlons ‘gave hier notice

of cight areas of deﬁcncncy and subscqucntly observed her classroom
twice: The board gave her riotice of its resolution to terminate her con-
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tract, granted a bijbliif hearing; and fired her. In the court’s view; 17
years of teaching in that district went down the drain in eight weeks. The
Minnesota Supreme Court dissected the charges in light of the evidence
oard to reinstate the teacher because of the lack of
reasonable time to improve.#

Orie suit specifically raised the issue of what weight can be given to
public complaints supportcd by teachers versus evaluation by a county
superintendent. The West Virginia Supreme Court ruled in favor of a
principal whose competency was challenged by two citizens. The charge
was supported by several teachers. The county superintendent testified
on béhilf 6f thé piiﬁbfﬁﬂ' bi.it thé bbﬁi‘d 5ftéi‘ thé hééi‘ii’ig, voted to ter-

bu,tithc CIrgult court aﬂ"lrmcd thc bpards ac;non. In lts analys;s of, thc
evidence; the supreme court emphasized the right to professional evalua-
tion by supervisors. The county superintendent’s evaluation outweighed
the citizen's complaints. The court also held that under the accountabili-
ty sections of the state constitution, citizen complaints could result in the
dismissal 6f bijblié Eﬁib]byééé based on a ébiﬁbétéﬁi éiié]ijéiiiéii "The
plaints agamst any school employee from citizens and that the board
should act upon these complaints; order an evaluation; and dlschargc an

employee if an improvement period proves to be in vain;”8 The process

sounds reasonable; nonetheless; unless administrators can Wlthstand

political heat in makmg professnonal _]udgments about subordinates’ per-

formancc cxpensnvc _]udlcial review wxll bc thc last rcsoft

ty, spltcful or snmply mcpt risks ¢ cxposurc in a_]udlcul review. Such was
the fate of one apparently threatened superintendent who wanted to rid
the district of a new; but well-experienced; principal. The superinten-
dent’s chatty, ungrammatical, somewhat peevish letter of evaluation
asking for resignation upon threat of recommending dismissal is repre-
duced in its cntlrcty, misspellings and all; in an appcllatc court dcc"zun

failure to adopt a written policy establishing evaluative criteria for prin-
cipals. The court noted:

Iii ihé ibééiii:é bT ééiéb]iéhéd éi/éliiiiii\?é Ci‘iiéi'ii, ihé i:i'iiii:ii:iil §éi"\"i:§ 5i

guidelines against which to measure his or her performance and may

thereby be deprived of a legitimate opportunity for improvement. Without
knowledge of the criteria to be employed in a discharge or nonrenewal
hearing, the principal is further handicapped in his or her ability to dispute
the propriety of the termination decision. This was not the intent of the
lcglslaturc Futhcrmorc. established evaluative criteria and prior evalua-
tions are important for purposes of judicial review.
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The court ordered reinstatement of the principal. The record is silent on

the superintendent’s fate;
Admmu'tratwn of Evaiuaiwru How oftcn should supervnsors cvaluatc

may demand grcater dnlngcncc 51 and good admnmstratnvc practlcc may
require even greater effort. One court observed that the state policy re-
qucd evaluatmns to be “regular” and reasoned that “to be effective;
[evaluations] must be more frequent than annual,”™ Recent case law
suggests that effective admnmstrators identify_ deﬁcnencncs through
regular cvalualnons, conduct numerous observations and consultatlons

during a suitable remediation period, and further evaluate th

propriate.
From a due process pcrspcctlvc thc rcgularlty of evaluations must at
least meet statitory or policy standards. The quality and frequency of

observations during a remediation period are evidence of good faith ad-

ministration of evaluation laws, If contract termination is deemed

necessary, the board should rely solcly on post-remediation pcrlod

evaluations to support a finding that cause for dismissal or demotion ex-
ists. 3

of whcthcr an cmployécs personal behavior or profcssxonzd perfcrm-

ance, when determined to be unacceptable; is remediable: If not; the

board can take immediate action, subject to procedural requirements. If

the behavior or performance is remediable, the board must give the

employee reasonable time to correct the deﬁuém‘.y and the admnmstra—

tion must offer help in the i lmprovcmcnt process. What is reasonable will

vary; depending on the total circumstances of each case.

Judging bchawor to be irremediable risks judicial dnsagrcemcnt

Cmng numerous cases, an Illlnons appcllatc court cxplorcd scvcral

rcmedlablc is a question of fact and its mmal dctcrmlnatnon lies wnthm

the discretion of the board;”s Il continued: “A cause is irremediable
when 1rreparablc damagc has alrcady been donc and cannot be reme-
died: . Causes, rcmcdlablc when considered alone; will be deemed
lrrémednablc where combined with other remediable causes if continued
over a long pcrnod of time during which the teacher refuses or fails to

rcmcdy thcm 55 In thls case mvolvmg a physncal cducatlon tcachcr thc

the long period between the last cvaluatlon in October and the ﬁlmg of
charges in May, and ruled for the teacher with this rationale:

Wc bchcvc that thc causes charged against_plaintiff were remediable in
nature because the Board failed to establish either that the plaintiff's causes

severely damaged the students; faculty or school or persisted for a suffi-
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had been given. %

In another Illinois case a board dismissed a black teacher with 25
years of service who failed to improve her classroom organization,
iéééhiﬁg techniques; and student discipline within 64 school déyé after
notice of deficiency. Despite multiple observations and suggestions by
specnallsts and supervisors; her attempts to change were ineffective. The
court concluded that the teacher’s

[Djeficiencies were furidamental and of long standing, having © do with

her own mental discipline and her lack of grasp of her subjects. . . .

Moreover; her defensive attitude — founded on her belief that some of the

criticism against her was racially motivated — created an atmosphere

which definitely worked against remediation since she was thereby led to

assign the criticism to outside influences she could not control.57
The attitede of the employee toward the supervisc?s criticisms and sug-
gestions for remediation are an important factor in judges’ opinions
about the rcmcdlablllty of dcﬁcwncws 58

Another school board, prodded by complaints from parents, dis-
charged without warning an elementary teacher with nearly 20 years of
experience. The board’s decision was based on the teacher’s alleged
cruelty to students and unlawful corporal pqmshmcm, which the board

. concluded was irremediable. The teacher had used physical force in

directing children to their seats or directing them in the hall. The board
relied on the precedent of four corporal punishment cases in which irre-
mediable behavior justified peremptory discharge. The court disagreed
and ordered reinstatement of the teacher. The court distinguished this
teacher’s acts from those in the four cases cited by the board in which the
charges were; respectively; striking students on the face and head; using
a cattle prod to shock students; paddling a student twice in 20 minutes,
and striking students with five pieces of balsa wood taped 1o a curtain
rod. The court held that the board failed to “demonstrate the damage to
the students; faculty or school was so severe that it could not have been
corrected:™

Considered as a whole; the cases cited so far suggest that to be fair the

length of time a board must give an employee to correct deficiencies

varies with the rcmcdlablllly of the behavior, the attitude of the teacher,

the damagc to studcms and the school systcm the claruy and §§cf:iﬁcify
of charges;, umely notice; and what reasonably can be cxpcctcd of an
employee: The attitude and helpfulness of the admlmstrauon and board
also weigh in the dctcrmmauon The courts may count the number of
school days given to the cmploycc for correcting the dcﬁmcncy, but what
happcns before, durlng, and after that period seems to determirne

whether the time allotted is deemed fair.

148

155



Q

ERIC

Aruitoxt provided by Eic:

L
v

N
Y

Methods of Evaluation. One aspect of evaluation not challenged in these

cases is the instrument used. Some states (e.g:; West Virginia, Penn-

sylvania, and Loulslana) require use of particular rating instruments

developed at the state level. Other states require local boards to develop

an evaluation program. Generally, the professional staff develops the

evaluation instrument. Regardless of the instrument used, the courts

comment approvingly when supervisory observations are documented

by written anecdotal comments and buttressed by additional observa-

tions by other competent evaluators:

Judges look at the record as a whole. They look at the pattern of
evaluation to determine whether the ratings and conferences warn
employees of unacceptable performance and explain what is unzccept-
able: They take a very dim view of surprises. This is illustrated by the
court’s reaction to the dismissal of a teacher charged with lack of student
control and obJecuonable body odor. The principal’s early evaluations
were comphmentary but recommended clamping down on talkative stu-
dents. No criticisms appeared in the second and third evaluations. All

these obser\'atmns occurred in the fall of 1976. In January 1977 the

,,,,,,,

teacher plus on 36 of 37 iterns. The one minus concemed body odor

Six_more observations between Uctober 1977 and February 1978 all

pralsed the teacher In Aprtl 1978 the school board entered a tenure con-

teacher’s re,stgnatnon Predlctably, the court reversed the board’s ter-
mination of the teacher’s contract.®
In siiiiirnary, good adrniniétratioﬁ requires 6§tablishment of criteria,

observations, and candid communication with employees: Consider the

case of a teacher with two good annual evaluations and one critical one;

which led to nonrenewal of her contract. Asked why his early evaluations

were not critical; the principal testified:
Well, tlie ﬁrii _year most b?:giiiiiiiié teachers have difficulties of some sort
or another. They like to be popular and that gets them into trouble real
fast and also Mrs. Wilt was pregnant the first year which I think con-

tributed to part of her problem and trymg to be a halfway decent ,h‘?f['?f'f

person; I did not want to wipe her out totally the first year or second
year.6!

The court’s response is a message for all evaluators:
. For an evaluation to properly inform the school employee about his or
her job performance, it must be as accurate and truthful as the evaluator
can make it. Otherwise a teacher Or school employee will not know how his
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or her job performance is actually viewed by the administrator and also
will not know how he or she can improve:

We find this statement by Greenfield to be disturbing because it in-
dicates that the evaluations of the appellant for the first two years may not
have been done openly and honCstly, as required by [regulation]. These
evaluations and observations are very subjective in nature beciuse the
areas intended to be measured cannot be objectively quantified. If these

evaluations and observations were simply paperwork cranked out to feed
the hungry bureaucrat, then we would not have spent so much time

dlscussing them in this opinion: However; as evidenced by the facts of this

case, a person’s very livelihood can depend on where the evaluator places

his checkmark on the form.
We would hope that in futurc cases, admmlstrators supervisors and
principals will fully realize the importance of observations and evaluations

and understand the significance of [the regﬁiatnon] inn this regard.s?
Recommendations

Thc message of thc evaluation statutes and case law is simple: Within

the framework of the law; set standards; develop a regular process; and
be fair. Practicing the last principle is hard because we all iook at a deci-

sion from different perspectives. Being fundamentally falr, howcvcr, can

take much of the sting out of adverse; but sometimes necessary, deci-

sions. o
More specifically, the lessons of the case law reviewed in this chapter

can be condensed into the following guidelines:

1. Establish specific written criteria for the selection and evaluation
of certificated personnel.
Usc tralned supcrvnsory personncl to conduct evaluations:

2.
3.
) rcgular must be. more often than annual.

4. If a particular instrument is prescribed by law; regulatlon, or

policy; be careful that making the requisite judgments is not per-

functory. Supplement the instrument with anecdotal informa-

llOl’l
5. Discuss openly and candidly with the person being evaluated all

aspects of the evaluation and make specific recommendations for

improvement as needed.

6. If the deficiencies in the educator’s performance are so serious

that failure to change could lead to demotion, nonrenewal of
contract, or dismissal, give the person a written explanation to
that effect; counsel him or her, and set a reasonable timetable for
future observations and a reasonable deadlinie for correcting the
deficiency. What is reasonable varies with the danger to students
and staff, iow long the behavior has been tolerated, how difficult
change will be, and the employee’s attitude.
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10.
11.

13.
14.

12.

15:
16.
17. §

7. Rcly primarily on evaluations made af;cr thc perlod of remedia-

tion to determine whether demotion; _reassignment, nonrenewal

of contract; or dismissal is approprlate

8. Listen to complaints from parents, bat rely on the opinions of

quahﬁcd evaluators if there is dlsagrcémém

quirements set forth in statutes, rcgulauons beard pOllClcs, and
collective bargammg agreements when imaking an eniployment
decision that is adverse to the employee.

10. Move with deliberate specd and without surprlscs to baJance .
consideration for the ‘employee, the welfare of the students; and
the progress of the educational system.

Footnotes

€Cal. Const. art. 9 § 2. The consmuuon estabhshes the system.
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Good Cause Basis for Dismissal
afEduéaiian "’playéé@

All states have some statutory provnsnons regarding teacher

dismissals; but few cite cxactly the samc causes. The reasons "chihcd

for dismissal vary from the very speCIﬁc to the very general wnth agreat

deal of amblgtnty and overlap among the causes. The most frcqucntly
cited causes for teacher dismissal are lmmoxahty, incompeterice, and in-
subordination. The discussion in this chapter concerning these three
€auses €ncompasses the general judicial principles found in teacher
dismissal cases.

Immorality
School boards in 38 states are statutorily auathorized to dismiss a
teacher on a direct charge of immorality and/or moral tarpitude: No

other smglc chargc is as wndcsprcad in dlsmlssal statutes. In the remain-

ing 12 states statutory grounds of good or just cause, unfitness to teach,
or unprofcssnonal conduct may be used to dismiss a teacher for immoral
conduct. While legislatures have chosen to cite immorality as a cause for

dismissal, they have been reluctant to define the term or to discuss its ap-

,,,,,,

Benjamm F. Van Horn, fr. is the superintendent of tlle annzlt-Mewl Sehool Dumﬂ n
Willow Hill, Pennsylvania.
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plication to specific conduict. Consequently; the definition of immorality

and application to specific conduct have been left to the judicial system.
As a 1952 Pennsylvania decision pointed out: “Exact definitions of such

abstract terms [as immorality] are obviously quite impossible.™ Because

of the imprecise nature of the term, school boards; when contemplating

dismissal of personnel on such charges; need to be aware of what the
courts have said about conduct considered to be immoral,

_ A survey of relevant cases reveals that actions that form the basis for
dismissals based on immorality generally fall into one or more of the

following discrete categories of conduct:

Heterosexual miscondiict with students

Heterosexual misconduc. .ith nonstudents

Homosexuality N o

Nonsexual misconduict with students

Physical abuse of stiidents 7
Classroom discussion or use of materials that are sexual in
nature

Use o’ profanity

Misconduct involving drugs

9. Miscondiict involving alcohol

10. Othier criminal misconduct

11. Misappropriation of funds

12. Cheating

13. Lying

O MR L8 N e

{Om\l

While the categories of conduct which the courts have construed as
immoral cover a broad range of behavior; certain guidelines can be iden-
tified that the courts will generally apply to cases involving a dismissal
for immorality. 7

Sexual Misconduct with Students. Sexual misconduct with students may
not be engaged in by teachers, and such misconduct justifies removal of
the teaclier from the classroom. No other category of conduct used as a
basis for immorality dismissals has generated such unanimous disap-
proval in court decisions as sexual misconduct by a teacher with
students. A Washington court observed in 1973 that “[i]t is difficilt to
conceive of circumstances which would more clearly justify the action of
the Board than the sexual misconduct of a teacher with a mirior student
in_the district.” A 1982 decision in the same state held that sexual
misconduct with students “is inherently harmful to the student-teacher
relationship.”s S )

. The dismissal of a €olorado teacher was upheld where it was found
that he engaged in mutual tickling of the genitals, sexually suggestive
dialogue; and other sexually related horseplay with female students on a

field trip. The court responded to the teacher’s argument that the ac-
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tivities were good-natured and a positive influence by stating that “[l]t is

dlﬂicult lO conceive of a single positive aspect that such behavior might

have in an educational context:™

A 62- ycar-old hlstory teacher with 18 ycars of satisfactory service in

the Texas schools was dismissed because of an improper sexval relation-

ship with one of his students: Concerning his immediate removal from

the classroom and his dismissal, the Fifth Circuit Court of Appeals said,

“3 male eighth-grade teacher charged with sexual misconduct with his

teenage female students should not be in contact with them in the

teaching process.”
The fact that 4 student's parents are aware of, or even encourage, the
rclauonshlp between lhcnr Chlld and a tcachcr miay not bc enDugh to

counsclor met a hlgh school glrl through socnal contacts wnh her parents.
With lhc parcnls approval lhc lwo bcgan to datc Thc glrl became preg-

father of the child. The teacher was qu,csuoncd,and admitted the truth of
the allegations. Shortly _thereafter the couple was married but the
counselor was dismissed; nevertheless. The counselor appealed the
dismissal but the court upheld the action of the school board, reasoning

as follows:

Whlle the argumetit that lmmorahty" perr:e is not a ground fqr

dlscharge without a showing of adverse effect upon “fitness to teach” or

apon the school has merit; we decline to set such a requirement where the
sexual misconduct complained of directly involved a teacher and a minor
student. In olr view, the School Board ihay properly concliide in siich a
situation that the condiict is inherently harmful to the teacher-student rela-

tionship; and thus to the school district.™

&xual Mvvondud thﬁ Nomtu&nts Prlvatc, dlscrcct scxual conduct is
viewed in terms of its adverse effect on the school and on the teacher’s
ability to perform the teaching function. A divorced Ncb,raskaitcachcr
was dismissed because she had; at various times, allowed single men,
single women, or couples to stay at her apartment overnight. In over-
turning the dismissal, a federal court ruled that for the board “to justify a

dampening of the rights of assembly or association and privacy the state

: must show that the termination . . . was caused by conduct which
malcrlally and substantially’ interfered wnh the school’s work.”

A South Dakota school board that sought to dismiss a ‘teacher for

cohabitation presented as evidence a petition condemning the teacher’s

action, as well as evidence of adverse student reaction and general con-

troversy within the school and community because of the teacher’s living

arrangements. The court upheld the dismissal; ruling that “it would

seem reasonable for the School Board to conclude that controversy be-

16 3 1%

A

1



Q

ERIC

Aruitoxt provided by Eic:

tween the plaintiff and the parents and the community members of this
locale would make it difficilt for the teacher to maintain the proper
educational setting in her classroom.” ,

_ In 1969 the California Supreme Court ruled that a one-week; private
homosexual relationship was not sufficient reason to revoke a teacher’s
certificate. The court reasoned that the definition of a term such as im-
morality or moral turpitude is so broad that the term must be related “to
the issueof whether, on the job; the employee had disqualified himself.™
The court provided a check list of factors that may be used in determin-
ing the adverse effect on a teacher’s fitness:

In determining whether the teacher’s condiict this indicated unfitness to

teach the board may consider such matters as the likeliliood that the con-

duct may have adversely affected students or fellow teachers, the degree of
such adversity anticipated, the proximity or remoteness in time of the con-
duct, the type of teaching certificate held by the party involved; the ex-
tenuating or aggravating circumstarices, if any, surrounding the conduct,

the praiseworthiness or blameworthiness of the motives resulting in the
conduct, the likelihood of the recurrence of the questioned conduct, and

the extent to which disciplinary action may inflict an adverse or chilling

teachers; 10

A board’s ability to prove an adverse effect on the teacher’s ability to
function, using the factors outlined by the court; is of extreme impor-
tance in dismissals focusing on private conduct. The courts have

repeatedly stressed that even though a teacher occupies a special position

and “as a consequerice of that elevated status; a teacher’s actions are sub-
ject to much greater scrutiny than that given to the activities of the
average person,”™ the basis for dismissal must rest on a teacher's abilit

to perform the teaching function. As one Ohio court stated: “The priva:s
conduct of a man; who is also a teacher, is a proper concern to those who

employ him only to the extent :hat it mars him as 1 teacher, who is also a
man.™? o

Teacker Profanity in the Classroom. Speech that is profane; sexual, or
vulgar and cannot be shown to have a valid educational purpose is not
constitutionally protected and may serve as a basis for dismissal.

Generally; a teacher enjoys a measure of freedom in classroom instruc-
tion. However, when a teacher chooses to discuss topics of a sexual

nature not related specifically to the course of study, the condiict may be
questioned.’® For example, when a Florida band teacher discussed

virginity, premarital sex; and various sexual activities with his coed

classes; the school board dismissed himi and the court upheld the
dismissal. In an opinion quite critical of a federal judicial trend toward

permissiveness, the court stated that it was “still of the opinion that in-
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structors in in our schools should not be perrmtted to so risquely discuss sex
problems in our teenage mixed classes.”!*

A Pennsylvania teacher’s dismissal was upheld when it was proven
that he called one of hls students a slut and had lmphed to the class that
the student was a prostitute. The court ruled that his language failed to
foster and elevate the ideals and attitudes a teacher shiould develop in his
students and that hls conduct evidenced a moral failure in his own
character 15
A California teacher who told his class that the school bell system

“sounded like a worn-out phonograph in a whorehouse” and that the col-
or of his classroom walls looked like someone had “peed on them and
then smeared them with baby crap” was judged by the courts as being so
vulgar that his fitness to teach was impaired.'s The court ruled that the
teacher’s vulgarity had reached the point where the effect on his fitness
and ability to teach was sufficient to warrant his dismissal. On the other
hand; the courts have generally ruled that when a teachei’s use of sexual
references or profanity does not “transcend his legitimate professional
purpose;™1? the speech will be considered constitutionally protected and a
dismissal based on this conduct will be overturned.

Privacy Rights as a Defense. The constitutional right to privacy cannot
Ee Eliiﬁea as a defense agamst dismissal if 4 ﬂie cconduct was of a public,

becomes pilbllc knowlege or r when the claim of privacy is applied to con-

duct that, in fact, is not private, the courts generally have held that the

conduct is not protected from school board scrutiny by a right to

privacy. For example, a Massachusetts teacher who took a mannequin

to a spot on his front lawn under a street lamp and proceeded to undress

it; caress it in a lewd fashion, and place it between his legs, claimed the
board’s dismissal violated his right to prlvaCy A federal court upheld the
dismissal, rulmg that “the right to privacy . . . may be surrendered by
public display. The right to be left alone in the home extends only to the
home and not to conduct displayed under the street lamp on the front
lawn ™18

An Oregon teacher claimed that his dismissal, which was based on
publmlzed homosexual acts at an adult bookstore, violated his right to
privacy. The court stressed that he * 'was not dlsmlssedrbecause of his sex-
ual preference, biit rather because of thie marnner arnd place in which he
exercised that preference with the resultant notoriety surrounding his ac-
tivities.™
A federal court in Illinois found unconvmcmg a teacher’s argument
that his right to privacy included publication in a swinger’s magazine of
a photograph showing him and a female companion nude from the waist
up. The court ruled that the public nature of such a photograph made it
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constitutionally permissible for the board to inquire into the moral
character of the teacher.20 7 )

. A 1973 New York decision ruled that it was an error to assume that
there is an absolute right to privacy. The court went on to provide in-

stances where a teacher’s right to privacy might be limited:

In our view what otherwise might be considered private conduct beyond
the licit concern of school officials ceases t0 be such in at least either of two
circumstances — if the conduct directly affects the performance of the pro-
fessional responsibility of the teacher, or if, withotit contribution on the
part of school officials; the conduct has become the subject of such public
notoriety as to significantly or reasonably jmpair the capability of the par-
ticular teacher to discharge the responsibilities of his position.?!

While immorality is the most frequently cited legislative cause for

dismissal; its application and definition have generally been left to the
courts. A major consideration for the judiciary is proof of a nexus be-
tween conduct and fitness to teach: Where this nexus is demionstrated by

the board; the dismissal action has a greater chanice of being sustained in
the courts even when constitutional challenges to the dismissal are
claimed.

Incompetence

A review of appellate court decisions rendered over the past 30 years

reveals that the courts have permitted school boards to use a broad inter-
pretation of incompetence. The conditions or behaviors that have suc-
cessfully been applied to incompetence fall into four general categories:

inadequate teaching; poor discipline; physical or mental disability, and
counterproductive personality traits. - 7
Since the courts have permitted a broad interpretation of incompe-

tence, the critical factor in a successful dismissal is the evidence pro-

duced to substantiate the charges. The following evidentiary guidelines
should be applied when corsidering the dismissal of a tenured profes-

sional employee on the grounds of incompetence:
1. A comparative standard of performance is applied by school boards where in-

compelence is alleged. S -
A teacher must be measured against a standard used for other teach-

ers in a similar position, not against some hypothetical standard of

perfection. A Nebraska school board decided to dismiss a physizal

education teacher who received good ratings in all areas except discipline

and organization. [n ruling for the teacher’s reinstatement the Nebraska
Supreme Court provided the following rationale: Incompetence is not
measured in a vacuum, against a standard of perfection; it must be

measured against the performance of others in a similar position.




Although the teacher’s condiict may have been minimal, it was not in-
competenit, and there was nio eviderice that the teacher’s condiict was
below the standard of performance required of others. F 1nally, there was
1o expert testimony providing sufficient eviderice of incompeterice.2

A similar rationale was applied in the reinstatemerit of a Tennessee
kindergarten teacher. Tlié iiéWl? ﬁééigﬁéd EIEiﬁEiiiii‘y iji’iiii:ijjﬁl fdi’i’i‘iéi‘i
teacher be ,dlsmlssed due to her lack of classroom control. The pnncnpal
had no prior exposure to kindergarten classrooms or training in this
area. A state éiiiiéii}iééi' te&tiﬁeti tliéit although more elziséiééiii structure

Court reinstated the teacher because of the lack of any persuasive
testimony that the teacher’s performance was ineffective or below the

standards of efficiency maintained by other kindergarten teachers.?

2 There sﬁauld be subs!anbal em@u:e o _]usl _ﬁ mcamﬁeknce

To determine whether there is substantial evidence, the courts have
Q(teni applied the “reasonable man” test. This test poses the question:
Would a reasonable man have reached the same decision upon éxamina-
tion of the record as a whole?

The record as a whole; rather than any smgle incident, should be
i:sed to establish substantlal evndence A dlscharged elementary pnn-

the record as a whole provlded substantial evidence to support the school
board’s decision; and it was the Minnesota Supreme Court’s opinion that
the dozens of errors attributed to the principal indicated that his prob-

Even testimony leading to inconsistent conclusions does not prevent

a school board’s dismissal decision from being supported if there is

substantial evidence: An elementary principal was dismissed for defi-

ciencies in teacher supervision, student discipline, decision making, and

long-range planmng These problems were documented by two. tqta}[g
negative evaluations made by the supermtendent However, 34 teachers
and many parents srgned a letter of support, and a former supermten-

dent wrote a letter attestmg to the prmmpa:l’s leadershlp skills. Never-

3. School boards and administrators should document a pattern of incompetent
behavior. (See Chapter 6:)

Most successful dlsmlssals for 1ncompetence are based on a pattern of

dismissed for deficiencies in planning; lesson presentation; and class-
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room discipline: The appellate court clarified that the ‘momentary lapses

in discipline or a single day’s lesson gone awry is insufficient reason for a

teacher’s dismissal. However, if a pattern of unacceptable behavior is

established, a dismissal will be upheld.2

A Washmgto"l teacher was dlsmlssed for unacceptable dlsc1plmary

practlces On one occasion the teacher kicked the leg of a student’s chair
causing the student to fall backward and strike his head on a table. The
teacher’s past record revealed other instances of improper discipline; and
he had been notified of the _consequences_for repeated violations of
district regulatlons In upholdmg the teacher’s dismissal, the court of ap-
peals stated “sufficient cause for discharge may be evaluated in llght of
the teacher’s record as a whole, which 1 ‘may be said to dem:o isirate a con-
tinuing pattern of unacceptable teaching practices.”

4. School boards should ascertain whether the beksiiic: in que:twn is ir-
remediable before temzmatmg Zmptoymmt

Under some state statutes, school boards must hrst decnde lf a charge

is remediable or irremediable before making a dismissal decision. If a

school board considers the charges remediable, then the teacker is en-

titled to a notice of the charges and a period of time to correci the unac-

ceptable conduct. If the charges are considered irremediable; then
dismissal proceedings can be initiated without the preliminary notice of
charges and a remedlatlon period. However; the detsrmination of ir-
remediability is subject to judicial review. irremediable charges are
those that could not have been corrected even if a wammg had been
irsued or charges that have had a damaging effect on students; faculty,

or school 28
The dlsrmssal decnsnon of a New MCXICO school board was overturned

because it failed to show that the teaclier’s behavior was ot correctable:

The teacher on several occasions had violated the district’s disciplinary

policy,, for example; hitting one student with a drumstick and kicking

another student. However; the administrators failed to follow the con-

ference procedure required by state statutes: In reinstating the teacher

the court of appeals stated;, “Although the situation was serious, the

question_remains: was it correctable? There is neither evidence nor

finding that it was not; and no evidence that any effort was made at any

conference to correct the teacher's unsatxsfactory work performance 29

An Illinois teacher was reinstated when the court dlsagreed with the

school board’s decitio:: that the dxsmxssa:l causes were irremediable. Thls

physical education teacher had voor classroom dlsclplme presented

disorganized lessons, and ridiculett awkward students. Since there was

no evidence of irreparable damage to students, the court found the

school board in error for wot providing notice and an opportunity for

remediation:30
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5. In jurisdictions that require an ¢ffort al remediation, school boards must be
sure that a reasonable period for remediation has been pmmf d.

A teacher of mentally handicapped students was dismissed for lacR of
instructional planning; lack of positive learning activities; and lack of
cooperation with colleagues. A period of 15 school days lapsed between
the notice to rcmcdy and the last formal evaluation: An Illinois appcllate

court did not consider this a reasonable period for assessing improve-
ment and stated further that an evaluation should have been made at the
end of an agreed upon remediation period:3!

In another case a high school English teacher was given notice to

rcmcdy her classroom dxsciphnc communication skills, and record-
keeping: After a lapse of five school weeks she received a formal evalua-
tion and was dismissed: Statements from students, teachers; and the
principal indicated that she was making an effort to improve. The Min-
nesota Supreme Court found this remediation period unreasonable and
rcmstatcd the teacher.

An Illinois elementary teacher was dismissed because of poor disci-
plmc and mcﬂ‘ccllvc instruction. Over 4 rcmedlallon period of cnght
school weeks seygra] administrators and supervisors observed the
teacher and provided assistance. The teacher exhibited a defensive at-
iiti.idé tdWéii'd §Uggé§ii6ﬁ§ fdi‘ iiﬁpi'b'{'éiﬁ'cii't éiifd i’i6 jjrbgi'ééﬁ Wﬁé i’ibtitéd

reasonable and uphcld her dismissal.”

6. School boards should seck to establish that an empioyee’s conduct had an
adverse effect on the efficient operation of the school.

Hlstorlcally, the courts have studied the admlmstratlve record to
determine if there were sufficient facts to support the zlleged inade-
quacies of the teacher and limit=d thcnr review to the reacher’s condition
or conduct. However, during thc past decade the courts ha\: fr?qucmly
asked school boards to support lhcnr chargcs of incompetence by aiso
showing an adverse effect on the students, the teaching process, and the
school in general.

A kindergarten teacher was dismissed for reasons related to her
teaching philosophy, classroom discipline, and uncompromising atti-
tude. However, the teacher was able to show that the achievement level
of hier students was equal to that . .icir peers. The Michigan Court of
Appeals overturned the dismissal and tenure revocation decision of the
school board and the state tenure commission with the following reason-
mg:

and oi' leammg ablllty, the focus oi' this evidence must be the effect of the
questioned activity on the teacher’s students. Secondarily, the tenure
revocation proceeding must determine how the teacher’s activity affects
other tedchers and the school staff.
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A mathematics teacher in Tennessee was dismissed for publicly ex-

pressing her hatred for blacks: She openly stated her feelings to the
elementary school primipal and his assistant, both of whom were black.
As a result of her racial biases, she would often turn her head and look
away when the principal attempted to speak to her. When assigned a
black aide the teacher rejected her and failed to give her work to do. The
court emphﬁaslzed that the schoql boaxd’s interests in maintaining an effi-
cient school system outweighed the teacher’s First Amendment interest
of free specch. The teacher’s dismissal was upheld becauise her remarks
and behavior had a detrimental effect on the school and community.®
 The dismissal of a Minnesota teacher was overturned because an
adversc effect on the students could not be established. This third-grade
teacher was susperided immediately for allegedly holding pins under the
outstretched arms of a student until he admitted to throwing a crayon.
Several factors contributed to the teacher’s reinstatement. First; the
school board had not considered the remediability of the teacher’s con-
duct. This teacher had taught for 23 years with an unblemished record;
and there was iib written discipline iiéliéy in the school diéi?iéi . Second,

children in the class; including the disciplined student; expressed a fear
of returning to EEF class nor did they report the incident to their
parents.3%

The process of dismissing incompetent teachers is considerably more

complicated than the application of a technical or legal definition:

Nevertheless; school boaMs and administrators should not mlsmterpret
the role of the judiciary as an obstacle to the dismissal process: The

courts have been careful not to intrude upon the disCretionary powers of

school boards to determine a teacher’s incompetence, and they have ac-
cepted a broad mterpretatlon of this ground for dismissal. However,
courts have required that a school board’s findings be supported by
substantial evidence and be in conformance with the employee’s
statutory and constitutional rights.

Insubordination

Insubordination is listed as a separate cause for the dismissal of

teachers in the statutes of 21 states. Violation of school law and policy or

good or just cause are often substituted for a charge :f insubordination

or in a dismissal action when insubordination is not specifically listed as

a cause for teacher dismissal in a state’s school laws. Violation of school

law or pollc}' is listed as a separate cause for dismissal in 17 states Good

or just cause is specified in 28 states: Insubordination does not necessari-

ly have to be cited as a part of state statute in order for courts to uphold a

dismissal action for msubordmatlon

Regardless of statutory provisions; insubordination is a judicially ac-
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ceptable cause for the dlsrmssal of a teacher in all states. The _U.S.

Supreme Court affirmed the action of the Pennsylvama Supreme Court

regarding the dismissal of a teacher who refused to answer his s superin-

tendent’s questions regardlng his loyalty The Pennsylvania coart sup-

ported the dismissal on the basis of i incompeter.cy, It reasoned that the
teacher's lack of frankness and candor and 1nsubord|nat|on made h|m |n-

statute, unhke those of many other States, contains no catch-all phrase;
such as conduict unbecoming a teacher, to cover disqualifying conduct

not inclided within the more specific provisions. Consequently, the

Pennsylvania courts have given mcompetency a broad i interpretation.”™

Judicially defined insubordination can be classified as follows: absence

from duty, refusal to follow established procedures for classroom or

nonclassroom activities, improper use of corporal punlshment, im-

proper grooming; refusal to slgn loyalty oaths and to participate in

loyalty-related activities, improper union activity; and criticism of

authority.
Persistence qf the Volatmn Generally, school boards are requnred to

demonstrate the | presence of a persistent willful violation of a reas0nable

rule or order emanating from a proper authorlty in order to receive

Judicial affirmation for the dismissat of a tenured teacher, The Wyommg

Supreme Court affirmed the dismissal for msubordnnatnon of a teacher

who refused to accept a teachmg assngnment made by the principal. An

industrial arts teacher was directed to teach a first-period welding class in

one school and to teach the remainder of his schediile i in another school

located in the same district: Transportatnon was provided by the district

and the teacher was certified to teach welding. The teacher was informed

by the principal of his probable schedule several weeks prior to the start

of school with the final schedu'e being confirmed at the beginning of the
school term. The teacher reported to the first-period class as directed for
the first four days of school. Thereafter, he repeatedly refused to report
to class claiming that he was not properly prepared to teach welding;
that materials were inadequate, and that he was not directed by the
board or superintendent to teach ~welding. The court ruled the action to

be insubordination by applying the following rationale:

1. Persnstence The actlon of the teachér was persxstent ir: that he

class as directed: ,
2. Willful: There ‘was o mlsunderstandnng or neghgence, the

stood.
3. Reasonable rule or order: Other teachers traveled between

buildings; the teacher was certified in the subject, transportation
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was provided; and the time for travel was sufficient: There was

nothing unreasonable about the direction:

4. Proper authority: The board and superintendent properly
delegated the authority of class as aslgnments to the principal,38

B “Perslstencef is often dlfﬁcult to deﬁne. One view of persistence
focuses on the intention of the teacher. For example; teachers may be
diéiiiiééed fdi' Viél&tiiiii 6f i-iilé§ i-egaii"diiig iliéii' éiiiéiidéiiée éii 565661 TEe

teacher who absented herself from school despite the denial of her leave

request. The teacher had made several requests and had announced her

intention to disregard the board’s denial of her leave request. She had no

record of similar transgressions. The court reasoned that aithough there

was no persistence of action; there was a persistence of intent. She in-

tended to disobey and, despite opportunity to correct her action; she

followed through with her insubordinate act;’

The Connecticut Supreme Court deﬁned persxstence dlﬂ'erendy The

court ordered the reinstatement of a teacher who had absented herself

from duty despite the denial of her leave request. In this case the teacher

thce requested leaves of absence, and on both occasions the requests
were denied. The Connecticut court ruled that a persisterice of action
had to be demonstrated in order to sustain a dismissal for insubordina-
tion: Since the act appeared in isolation, it was reasoried niot to be suffi-
cient to demonstrate persisterice.

Willful Violation. Tnsubordinate acts must be willful in order to sustain
dismissal actions. Unless a riile or directive prohibiting an action is
clearly and properly communicated in an understandable form or is
readily apparenit ini admiinistrative-employee relationships, a dismissal
action for insubordination is not possible. In general, if teachers arc
unaware of the presence of a rule or directive prohibiting certain kinds of
behavior, courts will not judge them as being willfully insubordinate,

An Alabama appeals court upheld a school board’s dismissal of a ten-
ured guidance counselor for insubordination t upon a review of evidence
that established that the counselor refused to meet his assigned duty as a
supervisor of children prior to the beginning of the school day. The
supervision assignment was rotated among employees; but the counselor
repnmand was issued; which prompted the counselor to file a gnevance
The grievance was sustained on procedural grounds; but the court, in
considering the counselor’s conduct; reached a decision that there was

sufficient evidence of a willful refusal to obey a reasonable order to

justify dismissal ®
Reasonable Orders from Acceptable Authonities: Statute law, regulatlon,

policy; and practice often designate specific officials and administrative

w5 1 72
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bodies to make rules governing certain kinds of actions. For an action to

be considered as insubordinate, the rule governing the action must come

from an acceptable authority. Further; rules and orders must be reason-

able both in design and appllcatlon If a teacher is able to demonstrate

that a rule or order was capricious; arbitrary; or violative of constitu-
tional rights; then courts may reverse the school board’s dismissal deci-

sion.®2
Teachers can be compelled to follow reasonable directives in the

operation of their classes. Rules or directives pertaining to corporal

punishment and general classroom operation must be followed: In a cor-

poral punishment case; the North Dakota Supreme Court ruled that

written guidelines and administrative admonitions were sufficient to

justify dismissal of a teacher who repeatedly used corporal pumshment

with'his students: Written guidelines specified that corporal punishment

is allowed only with the permission and under the supervision of the

principal: On five occasions the teacher had slapped students’ faces and

pulled their hair despite being directed by the principal to discontinue

such ééii()ﬁi.ﬁ

district must be sure that it is based on a legitimate school concern. In
order to limit a teacher’s use of a specific teaching method or kmd of
material, a school district must demonstrate the likeliiood of a substari-
tial or material interference with the _operation of the schoo} before
grounds for insubordination can be established. Factors related to such a
concern would include the age of the students;# the relationship of
course material or teachmg method to the subject of study, the kinds of
materials or methods available in the general school curriculum and
library,* expert opinion about the material or method, and the degree of
interference or disruption the material or method may engender relative
to the orderly operation of the school. %

Substantial Evm‘em'e School boards must demonstrate the exlstence of

“substantial evidence” to support the dismissal of a teacher for insubor-

dination. In demonstratmg substantial evldence, courts apply the
reasonable man test: If reasonable persons could agree that the evidence
supported the charge of insubordination, the courts will accept the ex-
istenice of substantial evidence to confirm - aarges of insubordination.
Thérefore, it is essential that dlsmlssal for m.,ubordmatlon be based on
verifiable fact and documentaxy evidence.¥ i
Nonclassroom Directives. Teachers can be requlred to follow

nonclassroom dlrectlves that can be shown to bear a rational relatxonshlp

to the functions of the school. Violations of valid regulations governing
medical and psychological examinations, residency requirements; and
requirements to confer privately with administrators have all resulted in
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mlssaJ of teachers. School boards are com-

peiled to follow prescrlbcci regulatory and statutory procedures affecting
nonclassroom directives. For example, many states accept the right of a
st:hbbl b"oa'r'd to enact reg'ijlalibiié 'r'e'qu'i'rih'g teachers to_ reside in_ their

declared an ordinance requlrmg dlstrlct resrdency o be a violation of a
teacher's fundamental constitutional rights,*

The Mrssrssrppx Supreme Court ruled that a teacher’s refusal t to sign
demonstra;e msubordmauon. The attachment contained a statement;
approved by the school board; indicating that the teacher agreed to
follow the provisions of a newly enacted board policy manual: The pro-

visions were explained at a teachers’ meeting and all teachers, except the
plaintiff, signed the attachment. The superintendent asked her to sign
the attachment on several occasions: She refused. He finally wrote to her
instructing her to sign the attachment or he would recommend her

dismissal for insubordination; She suli refused; and she was dlsmlssed

The court affirmed the dismissal, reasoning that the teacher’s persistent

insubordinate refusal to sign the contract artachment was sufficient to

warrant dismissal. The court rejected the teacher’s contention that the

dismissal action was arbitrary; capricious, and an abuse of the school

board’s dlscreuon )

for the dismissal of a teacher on grounds of insubordination. A charge of
uncooperauve behavior is usually characterized by a series of insubor-

; whichr may be combined with som- other category of offense.
The oﬂ%nses may or may not be related to one another. Although a

speclﬁc statulory cause for dismissal must be listed; a patlern of un-
cooperative behavior should be established. A single offense may not be

sufficient to warrant dismissal action: k pattern of inappropriate actions

on the part of a teacher carries more weight in judicial actions than
smgle charges of uncooperauve behavror

for mcapacuy, conduct unbecommg a teacher, and insubordination.

The evidence presemed showed that the teacher entered other teachers’
classrooms on occasions, demanding materials and disrupting the nor-
mal operation of those classes; pushed a student in the presence of other
students and confronted him with legal difficulties he was having outside
of school; entered a classroom without the permission of the teacher and

searched for teachmg materrals, and exhlblted verbally abuswe behavlor

that the misdeeds laken in lsolallon were not very sngmﬁcanl' However,
when viewed in combination over a 12-month period, they were suffi-
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cient to warrant discharge. The court concluded that the teacher’s in-
ability to cooperate and get along with her colleagues as evidenced by the
sei‘ies 6[ iricideiits Wés siiﬂiciEiit i6 Wzii'i'aiiii disrﬁissél o

dmatton tf the mottvatmg reason for the dismissal was the exercise of

behavior that is constitutionally protected. The teacher has the initial

burden of proving that the challenged behavior was constitutionally pro-

tected. Once demonstrated; a school board must either demonstrate z

compelling reason for the limitation of the protected behavior or

demonstrate that; even in the absence of the protected behavior; other

specified charges would have resulted in the teacher’s dismissal:3!

The United States Supreme Court has established a standard for a

compelling reason to limit constitutionally protected behavior. A school

board must deronstrate an actual disruption of the operation of the

school to limit constitutionally protected behavior. Teachers may engage

in unpopular constitutionally protected behavior thhout being dis-

missed from public employment.s2 If a teacher engages in constitutional-
ly protected behavior that is part of the cause for his or her dismissal, the
dismissal can still be affirmed if the school board is able to demonstrate,
by the preponderance of evtdence that the teacher would have been
dismissed even in the absence of the protected behavior,’
Tnsubordination is a frequently cited cause for the dismissal of
teacizers. Insubordinate behavior can lead to the dismissal of a teacher in

all Junsdtctlons whether or not lt is specxﬁcally listed in the statutes gov-

dOCument all charges A documented series of mapproprlate acts dem-
onstratmg a pattem of uncooperatlve behavlor provtdes the strongest

d)smtssaJ acttor;s must provlde evidence of a perststent, willful refusal to
obey a reasonable rule or order emanating from a proper authority:
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9
The Law on Reduction In Force:
An Overview and Update
Perry A. Zirkel

A 1980 monograph provldes a detaded analysns of leglslanon and

an overview of the prior material covered in thc monograph and a focus
on cases decided sinice 1956.

A glarice at the literature reveals that the wxdespread problem of and
local _response to RIF have remained matters of substantial concern;?
The incidence of reported court cases further reflects the expanding in-
~ terest in this area, A reading of these court decisions also reveals that
state statutes continue to be the primary source of the law concerning
RIF. Thus they are an appropriate starting point for this chapter. Other
sources of law, such as Etiiiéiiiiiiibﬁéil _protections and collective
case law )

_The primary focus of the chapter wdl be on the 1oss of posxtions by

public school teachers for nonpersonal reasons (in contrast to such per-

sonal reasons as 1ncbmpetency, I{nqxorallty, or msubordmanon) 3
Related actions; such as the demotion of administrators based on
budgetary cutbacks; will be included only as they relate to the primary

focus.
Overview of RIF Statutes o

Although seldom labeled expressly as “reduction-in-force” re-
quirements, such provisions are often found in tenure laws or other

Perry A Z:rkel i University Professor of educnnon and former denn at lh? School of
Edutation, Lekigh University.
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teacher employment statutes. The scope and specificity of these provi-
sions vary considerably. A primary distinction exists between those
statutes that permancntly say “adiés” through terms like dismissal,

La vista” 7through terms llRe suspensron, layoﬂ' leave; or furlough:
Statutes in the dismissal-type category include those of Alabama, Col-

orado; Connecticut, Delaware; Kansas, Maine; Massachusetts;

Nevada; and Vrrglma Less numerous are statutes in the suspension-

type category; such as those in Kentucky, Minnesota, Pennsylvama

and Rhode Island; which typically have provisions for recall or restora-

tion,
Table 1 (pages 174-175) shows the variations in the RIF statutory

pattern across the 50 states: For a more complete mterpretatlon, readers

are urged to examine the specific wording of their respective state

statutes in consultation with an appropriate attorney:
A large majority of states (42) have some form of statutory RIF pro-

visions, and some of these statutory reasons for RIF overlap: The most

common statutory reason for RIF is decline in enroliment (22). Other

reasons are fiscal or budgetary constraints (7); reorganization or con-

solidation of school districts (10); change in the number of teaching posi-

tions (8); curtailment or alteration of program or services (6); discretion

of the school board (9); and the catchall category of “good or just” cause
(16):

Thc order of release is statntortly speexﬁed in 18 states Sxx states

colleagues within their area(s) of qualification. Ten states have statutes
that require that RIF be accomplished within the same area(s) of
quahﬁcatton in inverse order of seniority. No state statutorlly specifies
merit as the sole, overrrdmg cntenon for determmmg who wtll be re-

polrcy or bargamed"agreernent and to the common la,wf of the courts.
The six states ifi the “cther” coliimn have legislated special provisions for
order of release. For example, California’s statute formerly called for a
lottery method in situations where two persons had the same seniority;
but this method was replaced recently with an amendment that
stipulates the determination be based on “the needs of the district and
students.” Rhode Island's statute provides a limited exception to seniori-
ty for teachers needed in technical subjects. Florida’s statute lists several
merit-type criteria such as eﬂicrency and capacity to meet the educa-
tional needs of the community as anong the criteria to be used; but
otherwise leaves the order of release to local school board discretion:

Louisiana’s statute specifically states that seniority is not relevant:

Oregons leglslatron does not specrfy an order for release but * 173 a
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tions. Missouiri provides for merit as the criterion for retention among
tenured teachers. . o o
Sixteen of the “hasta la vista” statutes establish the order for recalling

suspended teachers, should vacancies arise for which they are gualified.

Eight states have mandated that suspended teachers be giver first con-
sideration for subsequent vacancies in their area(s) of qualification.

However, 11 state: are more strict; specifying inverse seniority as the
determining factor for recall to such vacancies. Michigan and Min-
nesota provide that suspended teachers be reinstated for the first vacancy
for which they are qualified: Missouri accords tentred teachers who
were laid off priority for recall over nontenured teachers.

_ These various legislative patterns take on specific meaning in terms

of what they do and do not state when subject to litigation. Below are
summarized court decisions, with an emphasis on cases decided since
1980; in the areas of reasons for RIF, order of release; and order of
recall; plus one other major area — diie process proceduses. Within each

of these four areas, other nonstatutory contexts; such as relevant con-
stitutional provisions and loci ~ollective bargaining agreements; will

also be discussed:;

Statutory Reasons for RIF

Enrollment Decline. In a Pennsylvania case that tested that state’s re-
quirement of a “substantial enrollment decline” as a reason for RIF; an
intermediate appellate court ruled that a five-year reduction in school

district population from 3,443 to 3,064 {10%) was sufficient to meet the
statutory standard.* Although niot cited by this court, previously re-

corded decisions on this issue provided a range of enrollment declines
which the facts of this case fit." ‘I hus the judicial deference typical to th

area was consistent, although not extended, with this decision. -
California’s RIF statute i» complex. A decline in average daily atti
dance is one of two permissible reasons under the stz:ute; The second —

reduction or discontinuance of particular kinds of services — is dis-
cussed in a subsequent section.s Previous cases have held that positively
assured attrition must be considered when calculating the number of

certificd employees who can be laid off due to a decline in average daily
attendance.? In a recent Californix case the intermediate appellate court
held that certified employees laid off because of the second statiitory

reason does not affect the number of such employees who ca= be laid off
based o the attend. ice-decline reason:s N o
Fiscal or Budgetary Basis. Although there have not been any new deci-
sious in this area; two relatively recent case' decided prior to 1980 il-
lustrate two important lessons. In a Pennsylvania case, the intermediate

appellate court reversed the trial court decision that had sustained the
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suspension of a business eduéan n teacher bascd on thc schiool boards

purported managcrlal rlght to release employees for reasons of

economy: Printing out that the governing statute specified thrcc reasons

for RIF, which do not include fiscal grounrs, the coui. reinstated the

teacher with back pay, commenting:

We can fully appreciate the unwillingness of the hcarmg court to reach a

restilt in this case where a teacher whose . . . services are no lcnger

needed, and who will have i no scholars to tcach must be paid his salary in-

definitely. However, according (6 the decided cises, the legislature has so

commanded.’
fi"ne’ Liigew was atﬁl.ncd by an equally divided . cnnsylvap}a
Suprer. . {1+ - The lesson fiom this casc is that if the state stat. te ex-

pressly e vicrates proper reasons; they should be s'rlctly followed:

Where fiscal grounds are specified in the statute and followed; thc

guestion bccomca a matter of proof; i.e.; whether the actual cir-

cumstances meet the statutory standard for ﬁécal justification: For exam-

ple. Missouri statutes spctlfy “insuficient funds” as a reason for RIF: In

interpreting this language, a Missouri appellate court held that a local

board had satisfied this standard when it placed 10 nontenured teachers

on leave because of an “erosicn of éxpeued sources of revenue.”!! Thus,

as in the collcge and umve'r'.lty sector where RIF is commonly tcrmcd

“fiscal exigency;” courts tend (o give local authorities the benefit of th-

doubt. 12
Reorganization o7 Consolidation of School Districts. When a new district is

crea.ed by the consolidatior of former school districts, the question

arises as to whether tenured teachers carry their permanent status into
the new district. Even where statutes attempt to provide the answer,

courts have split in mterpretlng cases where ambiguitv exists. For exam-

pie; the New Mexncp Supreme Court mtcrpretcd an :arlier version of its
present statutc in such a way that the consolidated district was con-

sidered a continuation of the constituent districts, thus requiring the

prescrvatlon of tenure rights.13 In contrast, the Maine Supreme= Court

heid that where a new regional school district was created by .specu.l

legislation rather than the genieral laws of the state, teachers in the con-

stituent area schools had no tentire rights with respect to the new sclicoi

dlstrlft 14
Where reorganization ra’ h-r than consolldatlon is the reasun for

RIF, teatlicrs may seek refuge in a strict mtcrprctatlon of the statute:
Such an approach was successful in a recent case; where an cqua:lly

dw:dco pf-nnsvwama Supreme Court upheld the reinstatement of two
full-time .1d two part-time teachers suspendcd ina dlscrctlonary district

reorganization. The reorganization was found not to qualify as a cur-

ricular alteration or required reorzanization as specified in Penn-
sylvania's statute. 5
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<. F, llmmatton of posmon as

Resction in the Number of Teaching Posi e

a rationale for RIF inevitably leaves ambiguity in statutes that specify it

as a basis. Inasmuch as elimination of a position could result from a

variety of reasons; the scope of board discretion becomes the critical

questlon For example in a recent case in Mame a loca] school board

voted to limit its budget for the academic year to a two-mill increase,

which resvlted in the elimination of two teaching positions. In rejecting
the suit of a tenured teacher whose position had been eliminated, the

state’s highest court ruled that:
Iii rescrving (o the school board the right (o terminaic a contract when
changes in local conditions warrant the elimination of the teaching posi-
tion for which the contract was made, [Mainc’s statute] imposes on the

hoard only an implied daty to exerise that reserved power in good faith

for the best interests of education in the district. 16

The Connecticut Supreme Court similarly sustained a local board's

a;‘guments 25 10 the educgtlor)a] vajue of her pofsmon,,l7 The result in
other jurisdictions may differ from this posture, depending on such fac-
tors as the specific legislative language and history and the particular fac-
tual circumstances.

Other cases based on the elnmmatlon of posmon often /involve ad-

merely dlsgmsed rather than dissolved. Although results again vary

across statutory jurisdictions; in general, courts tend to ‘accept the
board's purported abolition of a position where the duties were largc.ly
redistributed to existing personnel; but they have looked with disfavor
when the duties are allocated in the form of one or mor= functionally
equivalent new adn: aistrative positions. 18 Slmﬂarly, courts have tended

to louk with disfavor on the elimination of teachers’ positions when new

tezchers are hired for suspiciously similar positions. !

Trmicular Changes. California continues to take the lead in this sp=: ...

area of litigation: fts statzte provides as reason for RIT th~ “re-'i¢.ion or

discontinuance of particuiar kinds of services” In one ... .. case a

California appeais court refused to iuterpret this phrase as permitting a

school district to terminate a group of school nurses by transferring some

of their particular services (e.g:, health instruction) t other employees.?
The court indicated that RIF could b= justified by a differerice in the
method of providing such services iir in the services themselves, but that
merely a change in the petsot. : providing thesu services was not suffi-
cient to constitute such a differenice. Ini a more recent case the appellate
court did interpret the provision more broadly, allowing for its ap-
pllcablllty to a curricular offering that could not be eliminated but could
be rediiced to a minimum level according to state requirements,?

Pennsylvania is another of the relatively few states providing a cur-
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teachers filed a g'rlevance challengmg thelr suspension_ under : a collectlve

bargaining agreement that mcorporated the RIF legislation. The school

district contended that the matter was not arbltrable but the Penn-

syivama Supreme Court ultlmately ordered the district to submit thec
issue to arbitration.22 After the arbitrator upheld the suspension, the

local teachers association challenged his decision because the suspen-

sions were not pr‘ompted by a substantlal decrease in enrollment. The
state’s intermediate appellate court upheld the arbitrator; based on his
finding that the suspensions were _in conformity with the specific re-
quirenients of the curriculum curtailment provision of the RIF statute.?

Other Good or Just Cause. Although board discretion as a reason for

RIF has not been reported in recent court decisions, the other catchall

provision in many state statutes, “other good or just :i«se;” has beet: the

basis for continuing lltlgatlon Courts have tended to mterpret such um-

brella phrases broadly: For example; the Massackusetts Court of Ap-

peals held that a school committee possessed the power under the

statute’s “good cause” p provision to abo‘wh a physncal ediication teacher’s

position on ﬁscal grounds # Snmllarly, Iowas courts have mterpeted the

Nonstatutory Reasons for RIF

Collective Agreemmts Eocal collective bargammg ‘agreements

sometimes specnfy reasons for RIF.% For ‘example, a collective bargain-

ing agreement for a school district in Michigan permitted a reduction ir

staff in the event of a reduction i ﬁnancnal resources. However, accord-

ing to the state intermediate court of appeals, the phrase “reduction in
financial resources” in this context did not apply to a reduction in the
projected surplus of the district but rather 2pplied when there was a
shortfall in revenue.? In another case the collectlve agret‘ment requlred

specnfy the JUSclfylng reasons. Lookmg to the statuto'y baclrdrop, che

cumistarices were at issiie in thls case, negotlatlons were not required;

Bad Faitl/Pretext. Whethe: the permissible bases of RIF stem from

statutes, collective | bargalmng agreements, or other sources, courts have

made clear that “we could not countenance a subterfige by which an

gn}qrqpulous school board would use a fictitious necessity for discharg-

ing a teacher.” Provmg pretext is not an easy matter. Courts tend not
to probe aggressively for underlying impermissible motives f ihere
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seems to be sufficient evidence supporting the stated permissible

reasoas For instance; in res sonse to the plaintiff-teacher’s claim that che
real reason for his nonrenewal was the personal antagonism of the board
members toward him rather than declining enroliment and diminishing
funds; the Supreme Court of North Dakota stated:

[Our precedent] reqii s only that the reasor- ‘or nonrenewal be sufficient

to justify ihe contemplated action. That there may be other additivial

reasons for nonrenewal is immaterial, 30

Similarly, an Iowa appeliate court found preponderant evidence of

justifiable reasons, reversing the trial court’s finding of subterfuge.’! Fur-
ther, a federal district judge overturned a jury verdict ini favor of a
kindergarten teacher who claimed that she would riot have been released
except for the fact that she had filed a grievarice agairist the superinten-
dent. In strong language; the judge accused the jury of “twisted logic”

and the plaintiff of “point[ing] to a phantom constitiitional ‘pea’ under a
hasiily shifted shell,” and concluded: “Perversionis uf the Constitution.
like violations of the Constitution, should riot be tolerated.”? However.
when faced with ar: KIF case (called “excessing” in New York City) in-

volving a school district business administrator, who was also in the mid-
dle of protracted proceedings to terminate him for alleged incompetency
and improper conduct, New York’s intermediate appellate court found

 that there was no showing of a budgetary need for eliminating his posi-

tion and that the proceeding against him instead stemmed fre i & per-
sonal dispute with the superintendent. Thus the corirt awarded hisat back
pay and reinstatement and reminded the school authorities that
“le]xcessing miay :iot be used as a device to resolve disciplinary prob-
jems "33 o )

Some other couirts have also found RIF to be a pretext for a violation

of constitutional rights, statutory protections; or collective bargaining

rights. Thus a federal appeals court upheld the reinstatement of a
teachier found to be released in retaliation for her exercise of First

Amendment rights.%* A Michigan state appellnte court upheld the
reinstatement of a teacher found to he released baseri on his leadership of
the Jocal bargaining unit.’ Statutory rights also extend to federal an-
tidiscrimination legislation; as exemplified by recent decisions find".ig

the Title VII claimis of reassigned female plaintiifs sufficient to at least go
to the jiji‘y. %

Order of Release

 Onice a bona fide reason for RIF is establiztizd, the next decision is
the proper order of RIF. As stated ea:lier, some statutes clearly provide
the order of RIF in terms of tenure, seniority, or other criteria. For ex-

ample, 10 states by :tatute give teachers “bumping” righits over their less
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senior colleagues within the same area of qualification. The interpreta-
tion of these criteria Las caused a spate of litigation,

Tenure Status. In cases involving the order of RIF between teriured
and nonten::red teachers where the statute is silent or ambiguous, the
6§erWHEIrﬁii’i§ riiéjiii'ity 6f i:iiui'ti hava ai:i:iirdéd tEriiéir‘d teai:lierﬁ a
state statute, which is silent on this matter, does not lmphcttly requlre
that probationary teachers be terminated before tenured teachers.?

Where local districts attempt to fill the statutory void by board policy
or collective agreements; exceptions to the overall trend favoring
tenured teachers must be clearly specified and applied. For example, a
school board in South Dakota established a policy gwmg prlorlty to con-

tmumg contract teach~73 over those not on continuing contract, with an

exception for staff members needed to maintain an exlstmg program:

When a teacher with 11 years of service was released and a teacher not

on continuing contract was assigned to part of the math program that the

released teacher had mstructed the state suprerne court held that the
school board failed to support the exception with sufficient evidence.3
Inverse Seniority. Where statutes are ambiguous on the order of RIF;
courts have tended to favor a seniority standard within or across the
tenured and nontenured categories: 4! Unhke the trend favurmg tenured
over nontenured teachers, courts have not markedly moved to read in-

verse Seniority ifto statutes that are silent on the matter. Further,

“courts have refused to carry over the seniority standard of RIF statutes

to cases of demotton and transfer.

A California appellate court departed from a strict seniority standard
in its interpretation of a statutory provision that prohibits terminatioii of
senior employees “while any probationary employee, or any employee
with léss seniority; is retained to render a service which said permanent
e~bloyee is certificated and compelent to vender [emphasis added].” The court
construed this statutory laﬁgﬁagé to authorize not only the bumping of

Junior employees by senior employees possessing the same skills, but
also the retention of junior employees and administrators if they pos-
sessed a “special credential or needed skill.”* In other cases ad-

ministrators wers - iiiilarly protected from the application of the seniori-
ty standard in Califc rnia’s complex RIF statute, based on a confidentia:

relationship or s;iei'\a‘ credential *> However, a California court recently

rejecied a local b+ s extension of sklpping ngltts to junior teachers

who were compe.:..nt in Spanish bat were not employed in a bllmguaJ

program, reascning that such language nceds applied to the statute’s tie-

breaking standatrd rather than to its “certificated and competent”

language:+6
Other Criteria. in 1979 Pennsylvania amended its statute to eliminaiz
<he merit portion of a seniority-plus-m=rit formula that had been used as

180
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the basis for determining the order of teacher layofis. Under the old fo-

mula, seniority was quantitatively combined with merit when there was

a substantial difference in teacher efficiericy ratings, biit seniority was
used alone when there was no substantial differerice in ratings. A case
that after several years recen‘ly reached the Pennsylvania Supreme
Court illustrates some of the difficulties of applying the old statutory

standard. In this case the court held that two teachers were improperly

released, because an eight-point differerice in unweighted efficiency

ratings was not found to be a substantial basis for suspending one of the
plaintiff-teachers and because the efficienicy rating for the other plaintiff-

reacher was neither supported by anecdotal records nor based directly on
« lassroom observations.#’ Further, a lower appeals court in Penn-

sylvania interpreted the old statutory provision as authcrizing the use of

seniority as the sole criterion where there was no substantial difference

between prior perforenarice evaluations and none was completed for the
current year.# ,

As stated earlier, somie state statutes still retain at least a limited role
for merit. Oregon's statute requires the board; prior to RIF, to “make

every effort” to transfer teachers; based on-merit and seniority, to othe:
positions for which they qualify. Under this statute, the state’s in-

termediate appellate court held that the board failed to meet its burden
whieii it “retainied a teacher with factual but not legal qualifications while

dismissing a permanent teacher with legal qualifications.”® The
plaintifi-teacher had certification in industrial arts but his experierice.in
this area was limited to teaching woodworking and -rafting courses,
whih were experiencing declining enroliments. The retainied teacher,
who tad less seniority than the plaintiff, had college training and

teaching experience in mechanical industrial arts courses, which were
fully enrolled, but he had certification only in social studies. Thus
seniority prevailed where merit was perhaps factual, but riot legal.

_ In an lowa case both merit and seniority were used in an RIF provi-
sion in a collective bargaining agre~men:. Under this provision the least
qalified teacher was to be released first, but ini the event of relatively

equal qualifications; the teacher with least seniority in the affected area

was tn be released: The appellate court upheld the board’s discretion in

defining qualificatior:s objectively by accoifling voints to years of ex-
perience and training; thus allowing seniority a partial role in the merit

step; as well as the exclusive role in the second step; of the contractual se-

quence.30

Some authorities advocate that in the absence of statutory or contrac-

tual limitations, the school board should adopt an RIF policy that
utilizes other factors than strict seniority to determine who will e re-
leased: 5! Tilustrative of such an approach is a school Foard in Ne'srauka
that adopted a list of severél criteria in priority order for detevminisg
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RIF. The board’s list included contribution to the district’s extracur-
ricular | program and accorded it a higher priority than seniority. The
state supreme court upheld the board’s discretion to use contribution to
the activity program & ::n RIF criterion in the absence of statutory or
contractual restriction: ¥

Scope of . Bumpmg D-'-rwmmmg who will be released depends on not
only the criteria for frtion but also the scope of their application.

Sumping rights are :.picaily limited to the area(s) in which the affected

teacher is qualified. In additiom to legal qualification; another issue is

whether and to what extent boards have a duty to realign their staff to

effectuate bumping rights. A final issue is the relationchip of RIF re-

quirements to affirmative action mandates:

Courts have varied considerably in the interpretation they have ac-

corded to the term “qualified” as it relates to RIF: They are generally
agreed that certification is necessary, but some courts have not regarded
it as sufficient; Thus, as the zforementmned Oregon case illustrates; fac-
tual and legal qualifications are not necessarily synonymous.3

Some “courts have taken a restrictive view of legaJ quahﬁcatmn,
interpreted the phrase “skill, ablhty, eompetencu and quaiifications” in a
collecnve bargammg agreement RIF clause as d)ﬂnngmsnmg quahﬁ ca-

limiting it to state certification. Inasmuch as the two released teachiers in
this case were certified to teach junior high as well as elementary scliool,
the board was held to violate the collective bargaining contract by vom-
paring them only to teachers in grades K-6 rather than those in K-8.5¢
Similarly;, the Minnesota Supreme Court interpreted “other positions
. for which [the teacher] is qualified” in the RIF statute as intendiug
bu aping cross-dep:rs wentally where said teacher has more than one
se; thus equati-.. ualification with certification.3
Ti¢ £ spe of the « q slified comparison group becomes more complex
wiai: the Iatroduction of the concepi of “tenure area” in New York’s
senioiity-vased RIF statute. Some courts have used dictinctions such as
vertical (sp=cial) versus horizontal (academic) tenure a: eas to restrict tne
scope of bumping;% whereas other courts have been more expansivc in
interpreting New Yiiﬂi’i Eiiiiii:i]éii statutory scheme. %’

to require a higher standard for legal qualification. In a Pennsyl\ aniz

case the intermediate ap; ellate court upheld the additioiiai consider=tion

of maintaining a balance between male and femaie physical education

teachers;s8 Slmxlariy, courts in ﬂlmoxs and fowa have upheld the con-

. »sxderatlon of academv' tranmg ~an élement of lezal qu:{lmr‘auon based

on state educatmn departmezit regulatxons and collective bargaining
agrerment language, respectively.
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A rclated issuc xmpmgmg on the scope of bumpmg rlghts is whethcr

and to what extent a school board has a duty to realign staff to retain

teachers on the basis of seniority as required by statute or bargaining

agreement. Pennsylvan‘a is a leading Junsdxctmn for deveiopment of

this issue, starting with a 1456 decision by the state supreme cotrt

wherein this duty was established,® and extending through a recent

amendment to the RIF statute, wluch requires tke school district to

“realign its professional staff so as to insure that miore senior employees

are provided with the opportunity to fill positions for which  they are cer-

tified and which are being filled by less senior employees.”! Intervening

lower court decisions have generally interpreted the supreme court’s

Welsko decision restrictively. For example, in upholdmg the board’s re-

Jjection of various ’eahgnment plans submiitted by senior teachers who

were slated for RIF; the intermediate appellate court stated: “Welsko does
not require the board to realign teachiers where such realignment is im-
practical, and we may not substitiite our judgment for that of the School
Board in this respect.”? 1n aniother case the court allowed considerations
of factual qualifications to determine whether realignment was practical.

The court upheld the board’s rejec.txon of tht ‘two plans profcrrrd by the

bumplqg anorthe’rr ;eacher into a pusmon for which the other teacher was
certified but had little or no recent experience.s In a case decided after
the enactment of the aforementioned amendment; the court rejected an

unrestricted reading of the new Statutory provision, incorporating in-

stead the limitations of the pre.cding vase law. Thus emphasizing the

impracticality f realig lignmen: across multiple certifications, the court

concluded that “its effect on the educational process within the scheol
district must be cozisidered.”™*

_ _Oregon’s statute explic.ily y'acws a similar du:v on boards facing
RIF, stating that “[s]chonl distri:1 :i:=il make 3 e!‘} eﬂ'ort to transfer
teachers of courses scheduled for 1
which they are qualified.”s An Cre appeals court mterpreted this
statute as requiring only a reasonable eﬂ'ort, not extendmg to creatiiig 2

vacancy by reshuffi:ng; which th: ‘cacher could only fill after upgrsding

Lis qualifications, ancl also not extendmg to transferring 'im to &

classified position thar did not require teaching. s
Courts in Iilinois have also faced the realigsi s=nt |ssue, but thhout

the benefit of statutory language explicitly c::blishing such a duty. Ir

the abscnce of such language, the intermediate courts have found #

- limited realignment d-'ty appii ible to boards in RIF situations. In two

recent cases Illinois appe!'ate conts rejected reallgnment tc preserve the
positions of tenured plaintiffs where th. 5 were not strictly qualmcu
soder Diinois certification regulations for the reassignments that tiicy

propo:ed.¢ In ¢ third case another judicial district of the same appellate
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level found failure to  carry o ott reahgnment to be palpably arbnraxy and

one class in journalism [for which there was no special rertlﬁcatlon]
would have had the effect of enabling ¢ each of the then _existing faculty

members to maintain a fuill class load without the necessity of dismissing

[any of them] "68
~ Courts in other Jurlsdlctlons have varied in their resolution of this
iésue, aJthough in the absence of appllcable statutory or Iocal contract

Sputh 7D7alggta case the state’s hlghest court interpreted the school
district’s RIF policy to require reassignment of one course to effectuats
the bumping rights of a tenured teacher.® Conversely; an Iowa ap-
pellate court rejected the plaintiffs proposed shifting of two other
teachers to vacancies caused by resrgnatlons, ﬁndxng the RIF clause in
the collective bargammg agreement did not place an affirmative duty on

the Board to perform 2 wholesale arrangement of teaching assignments
every time a vacancy occurs;”’0

A thlrd possrble limit on the effectuation of traditional RIF crlterla,
such as semorlty and tenure status, is the prmmple of aﬁirmatlve action

to earlier d|scr|m|natory barriers to their securing positions. There has
been limited litigation, all of recent vintzge, to reach: an accommodation
between these principles.

The leadmg cases havc acisen within the context of courr-ordered
desegregation plans that incorporate percentage goals for the employ-
ment of minority educators. In a series of decisions by a federal district
court in Michigan, the subordination of statutory and contractual
seniority standards to a court-ordered, constitutionally mandated
desegregation remedy was made clear.”? The court based its reasoning
on the educational interests of the students; concluding that the jiriiiriiy
on attaining and retaining a goal of 20% of bla.k teachers {where the
student body was 28.5% black but the layolf had reduced the proportion
of black teachers to 8.9%) in the Kalamazoo school district {where only
2% of the staff was black when the 1973 desegregation rcmedy was man-
dated) was needed to “provide the studcnts with role models . . . [and] to
prove to its Black students that Blacks are not always the ones who will
bear the brunt of layoffs during times of financial hardship." This role-

rnodel rationale was maintained through two successive rounds of layoffs

in 1980-81 and 1981-82; and through the intervening grievances by the

teacher association and irdividual nonmmorlty teachers: Howvever; in

1983 the Sixth Circuit Court of Anpeals vacaied aud remanded the

district court’s decision in the Kalamazoo case. The appeals court ruled
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that a racial remedy may override seniority and tenure rights only where
it is necessary, not merely reasonable.

__The rationale and result of the lower court’s Kalamazoo decision were
followed in an intervening opinion by the First Circuit Court of Ap-
peals, affirming an order by District Judge Arthur Garrity, Jr. The opi-

nioti was that when RIF became necessary in the Boston schools, the
school committee was required to maintain the current percentage of
bluck teachers and administrators, many of whom had been hired in

response to an affirmative action decree entered in the Boston school
desegregation case.” The Boston Teachers Union; with the support of
the American Federation of Teachers, asked the U.S. Supreme Cort to
review the First Circuit Court's decision; but in an October 1982 deci-
sion the Court declined to do s0.% In a less publicized reverse

discrimination case; a federal district court in New York similarly cited
the Kalamazoo case and upheld the subordination of contractual and

statutory dictates to those of a court-ordered desegregation remedy that
mandated the hiring, recall, and promotion of underrepresented black

teachers and administrators:” In light of the reversal of the Sixth Circuit

Cou:  decision and the absence of a Supreme Court decision, this area
of the law is in a state of flux. - ]

A variation of competing interests in RIF actions occurs when the
collective bargaining agreement ificorporates an affirmative action layoff
plan:’ In such a case a federal district court in Michigan dismissed the
constitutional and statutory claims of nonmiiority teachers; ruling that
a prior judicial finding of race discrimination is riot a prerequisite where

there is substantial and chronic underrepresentation of minority
teachers.”? o o
It is less clear what the resolution of the competing interests would be

in the absenice of a court-ordered or contractual afirmative action provi-
sion.® In Cambridge, Mass., the school district adopted an affirmative
action policy as part of a voluntary desegregation plan: However; the
collective bargaining agreement called for seniority-based RIF: When
the conflict between the policy and the contract arose in the iz ri of a
suit, the parties negotiated an out-of-court settlement whereby the
affirmative action goals and procedures were supported:®! B
Guidance about these competing interests; particularly in the cir-
cumstances of a conflict between court-ordered affirmative action and
statutorily established senioriiy systems, was expected from the Supreme

Courtasar ecision to hear the case of Boston Firefighters Union
"""" /AACP;32 in which the lower courts prohibited the police and

ire depaytments from reducing the percentage of blacks and Hispanics
>elow the level obuining at the commencement of RIF despite a
eniopity-based state civil service statute; but the Court subsequently

ound the case to be moot:

185 192




Q

ERIC

Aruitoxt provided by Eic:

Procediiral Due Process
In addmon to lhc qucstlons of“why and who in RIF pohcncs thcrc

ccdural due process | for cducauonal pcrsonncl who are to be dlsmlsscd
namely, proper notice and the right to a hearing. These provisions
typically are found in tenure statutes or administrative procedure acts
rather than in statutory RIF policies. Thus the issues involved are
whether the statutory due process provisions are applicable to RIF and,
if not; whether the due process clause of the Constitution provides pro-
tection in such circumstances.

As discussed in chapter %, thc Supreme Court has established a two-
part test relative to constitutional protections: 1) whether constitutional

due process appllcs depends on whether the plaintiff shows either an ob-

jective “property” right in continued cmploymcm or a sufficient “liberty”

interest in terms of his or her reputation, and 2) how much such process

is due depends in part on the nature of the individual’s lhtelest at stake:

Generally, the tenure and administrative procedure acts as well as the

constitutional due process clause are not interpreted cxpanswcly in favor

of RIF plamuﬂ's because 1) RIF statﬁtcs assume discontinuity rather

than cdminuny in employment; 2) RIF is considered to be |mpcrsonal

that is; primarily attributable to the school district’s condition rather

than the merits of the individual tcacher‘ and 3) under some statutes
RIF implicates a lesser individual interest, i.e., suspension ralhcr than

dismissal: The bulk of the case law in this area is covered elsewhere;s

only the |sst1cs raised in recent cases are summanz»d bclow
Two recem decmons serve as cxamplcs of thc thrcshold statutory and

read the RIF lcglslatlon as an exception to the procedural rcqulrcmcms
of thc tenire slatutc Thus thc plamuff‘ a 'cnurcd physncal cducauon

Ohlo case thc fcdcral dlstrlcl court dlsmlsscd thc consutuuonal clalms of
two high school principals who had been demoted due to declining

enrollments, finding that the RIF statute negated any propéri)f right to

continued employment.® The court relied on an earlier decision by the

Ohio Supreme Court, which held that the due process proccdurcs of the

tenure act were not applicable to suspcnsnons under the RIF statutes and

that the suspension procedure did not deprive the suspended teacher of a

protected propcrty interest.8 Other recent decisions tend to deal with

issues of notice or hearing requirements.

Notice. Lack of statutory comphance was alleged in t o recent cases

concerning proper notice: In a Michigan case the court of appeals held
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that the state’s fair dismissal act, which requires that a nontenured
teacher receive notice of unsatisfactory service at least 60 days prior to

nonrenewal; does not apply to the nonrenewal of a nontenured teacher
based solely « on economic grounds 8 Even where statutory nonrenewal

apphcablc notice requirements in some cases may not be

procedures ar
strictly enforced in favor of suspended teachers: For cxamplc, in an

Arkansas case; where the board of education acctdcnta:lly sent a reap-

pointment letter to a guidance counselor on the RIF list because of a

computer programming error; the Elghth Circuit Court of Appcals

upheld the district court’s finding of “substantial compliance” with the

statutory xrcqmrcmcnt of written notice within 10 days of the close of une

school term. The court found such compllancc because of two meetings

and a letter within the required time period in which admnmstratnvc per-
sonnel explamed the mix- up and offered thc guidance counselor a
teachmg position; 88 Because the counselor dcchncd the teaching contract
and signed and returned the counqclnng contract before the end of the
schocl term, the plaintiff was left without any position as a result of the

court’s dccnsnon

ings gndcr Penrnsylrvarmar stattite was rcg:cntly tqstcd at thc mtcrqulatc
a'p'p'ell'at'c 'co'urt l'evel Iii thé pbstsusp'ehsibh h"cé'ri'n'g 'caisé the t:bi.ii‘t fdi.iiid

pcctatno,nﬁof cqntmucd, cmploymcnt, l.c.,, a property nght under state
law, entitling them to due process protection. Turning to the question of
what process is due; the court analyzed the respective interests; alluded
to the nonstigmatizing effect of impersonal reasons,; and ruled as follows:
“On balance; we conclude that a postsuspension hearing comports with

due process by providing a reasonable accommodation of the cdmpctmg

interests.”™ In the other case the court upheld the legality of a mass

hearing for 242 tenured cmpioyccs demoted because of Phlladclphtas

budget crisis and refused to interpret the demotion statute sirictly since

the board provnded the teachers with the opportunity for an individual

postsuspension hearing:%

Another Pennsylvania case held that the exclusion of certain expert

testimony at a suspended teacher’s hearing constituted harmless error

since it was merely cumulative to other testimony concerning whether

budget cuts could be accomplished in a different way: Other state

courts have upheld RIF hearings against challenges to schiool boards’ im-

i)&l;ilé;llly 92 A Callforma court Si'mil'”ly sustanned thc hcarmg pro-

transcrnpt and sccmcd tc look to substantial, rather than technical, com-
pliance by the board.9
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qulrcd in some cnrcumstances. Although courts have generally fogpg a
rEEjijirEiﬁEiit tb étate and Sijiipbi't tlie reaédiié l'dr i.iiidéi'takiiig RIFP‘

reasons for selecting one teacher over another in lmplementmg RIF. For
example; the North Dakota Supreme Court refused to interpret that
state’s statutory requirement that school boards give “maximum con-
sideration to basic fairness and decency” as requiring them to state the

reasons for selecting one teacher over another in responding to financial
difficulty:% Faced with a more =xplicit statutory scheme; California’s in-

termediate appellate court held that a failure to give a written statement

concerning the order of termination did not expand the legal rights and

interests of suspended employees.%

In one of the few recently reported decisions tnat produced at least a
partial victory on due process grounds for an RIF plaintiff, the Min-
nesota Supreme Court interpreted the statutory requirement for spec:ﬁc
ﬁndmgs of fact and supporting evidence of reasons for RIF to preclude
the board from introducing at a belated hearing evidence that occurred
after the statutory deadline.Y

Recall Righits

Due to ample coverage elsewhere, % only a sampling of recent cases

relating to the recall of teachers subject to RIF will be treated in this sec-

tion: Litigation in this area generally stems from suspensron type; rather

than dlsrﬁlssal-type RIF statutes. As summarized in Table 1; some

statutes specify a preference or priority status for suspended teachers. A

larger number specify that recall follows mverse order ol seniority

rrghts Two recent decisions by the Minnesota Supreme Court are il-
lustrative. In one case a suspended teacher argued that the requirement
in the RIF statute for cities of the first class (eg:; aneapolls) that
tedchers subject to RIF be given “first consideration” for vacant positions
for which they are qualrﬁed should be lnterpreted as requiring recall in
inverse seniority order. The teacher pointed otit that the standard for
layoffs in the same statute was inverse seniority and SO was the standard

for recall in the statute for cities not of first-class size. 7The anesota
Supreme Court disagreed; accepting instead the school district’s inter-
pretation that “the statijte réijijire.é it si'm'ply o eva’luate 5 more seiiibr
discretion; when filling a speclal posntlon,fto re_]ect a more ,semor teacher
in favor of one who has the special qualifications required for that posi-
tion.”® In the other Minnesota case; the court held that a full-time
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in the d|str|ct remains on statutory rccall status to the extent of the re-

thrcc-ﬁfths posltlon in one of h|s areas of ccrtlﬁcatlon, physmal educa-

tion. Undcr Minnesota’s statute for cities not of first-class size, the state

suprcme court held; upon rchcarmg, that he was entitled to reinstate-
ment 10 a two-fifths cpening in a girls’ physical education position over a

less cxpcncnccd teacher; who was female and new to the district. As a

companson to analogous release rights cases reveals; 9! recall rights deci-
sions are roughly but not exactly parallel:

Conclusions

iate cautions for Junsdtctlonal variations, certain

seem (O emerge COncerming lcgal aspects of RIF:

1. RIF is primarily a matter of state statutes, thus the spcclﬁc

legislative provision should not be neglected in ascertaining legal

developments nationally:

2. 7§t§tt17tqryl RIF rPasons vary within a prcdlctablc pattern, ranging
from enrollment decline to a catchall “good cause” category.
3. Where an RIF reason is statutorlly specified, it should be strlctly

followed and factually supportcd

boards unless the pl'aiiitlﬂ‘-tcachcr can show the profcrrcd reason to be a
subtcrfugc for an impermissible basis {e.g., race discrimination or union
actwlty)

RIF Where such crltcna are spccnﬁcd scmonty and tenure status
predominate; merit is given a relatively limited role.

6. Where statutes are silent or ambiguous about th. order of release;
courts tend liberally to read in an inverse seniority standard; to be more
restrictive about inferring a tenure prlorlty, and to allow but not
generally require other ¢ cntcna, such as eri

,,,,,,,,,,,,,,,,,,, c
court-construed contours of legal qualification, realignment duty, and

affirmative action. Legal quallﬁcatlon generally is interpreted to mean

ia are limited by the

certification; realignment duty is typically limited; and affirmative ac-

tion tends to take priority over traditional RIF criteria;

8. Courts have tended not to intcrprct statutory and constitutlonal

procedural due process protections expansively in relation to RIF plain-

tiffs.
9. Recall nghts are legislated and litigated less than release rights,

with roughly although not exactly parallel results.
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11
12;

13.

14.

i?aatﬁatés

and one th;t form&lites a sample local pohcy. see R. Phay, Reduction in
Force: Legal Issues and Recommended Policy (Topeka; Kans.: National
Organization on Legal Problems of Education, 1980).

. See, ¢.g., “Record Number of Teachets Face Layoffs,” Instractor 92 (Sept

1982):8. For a more conservative report, see Toch; “Survey Finds as Few as
6;500 Teacher Layoffs;,” Education Week, 8 September 1982, p. 1. See also,

Johnson; “Seniority and Schools;” Pki Delta Kappan {December 1982):
259-64; Toch, “Virginia District’s Lay-Off Policy Gives Discretion to Prin-
cipals,” Education Week, 28 April 1982, p. 6.

. E.g., llinois RIF Ieglslanon refers to “honorable dismissal:”

: Andresky v: West Allegheny School Dist., 437 A.2d 1075 (Pa. Commw.

1981). _

. See e.g., Phllllppl v. School Dist. , 367 A 2d 1133 (Pa Commw 1977i

(district had a 27% decline over six years); Smith v: Board of School Dir:;

328 A:2d 883 (Pa: Commw: 1974) (district had a 15.7% decline over 10

. 8¢e notes 20-21 accompanying text.

See, e.g., Lewin v. Board of Trustees, 153 Cal. Rptr 385 (Cal Ap’p" 1976).
Brough v. Govering Bd., 173 Cal. Rp(r 729 (GH] App: 1981).

:Therosv Warwick Bd. ofSchooi Dlr 401 A2d 575, 577 (Pa Commw.

(D.R. I 1980) The Donilon court ordered a more specnﬁc statement of
reason and, upon request, a hearing where the board suspended teachers

for “program reorganization” under the Rhode Island statute, which

specifies only declining enroliments as a reason.

10. Warwick Bd. of School Dir. v. Theros, 430 A.2d 208£Pa 1981), see also

Eastern York School Dlst v. Long. 430 A 2d 267 (Pa 1981) (equally

reported reason of curriculum curtailment was not suffcient ground);
Cumberland-Perry Area Vocational-Technical School Joint Operating
Comm. v. Brinser; 430 A.2d 276 (Pa. 1981) {equally divided state supreme
court upheld reinstatement of teacher suspended for solely economic
reasons).

Frimel v: Humphrey; 555 S:W:2d 3560; 352 (Mo. App. 1977).

Se. £.g.; VanGieson and Zirkel, “The Law and Fiscal Exigency," Journal of
Teacher Education 32 {1981):39-40. The term used generically in Great Brit-
ain is “redundancy.”

Herisley v. State Bd. of Educ.; 376 P.2d 968 (N M. 1962); see also Nyre v.

Joint School Dist:; 45 N:W:2d 614 (Wis. 1951); ¢f. Acinapuro v. Board of
Coop. Educ. Serv., 455 N.Y.S.2d 275 (Sup. Ct. App. Div. 1982). In this
decision_a special ta.kc0ver statute was interpreted broadly to preserve
tenure rights.

Beckett v. Roderick; 251 A.2d 427 (Me 1969); ¢f. In re Closing of

Jamesburg High School, 415 A.2d 896 (N.J. 1980). The court ruled that
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15.
16.
17.
18:

19.
20.
21.

22.
23.

24,

26.

wheﬁ: a §i:hool i§ closed for noi 'm'eeii'ng §iéie éiindéi‘ds énd ijijjjilﬁ E-ii‘e se'm

ment by the receiving school districts:

Lake Lehman School Dlst v. Clggrskl, 430 A2d 274 (pé 1931)

Yaffe v. B'o;'«ii'd of Educ. y 380 A.2d 1 (Conn Super 1977) .

Compare, ¢.g., Ryan v. Ambach, 419 N.Y.S.2d 214 (Sup. Ct App. Duv
1979) (upheld absorption of assistant principal’s duties by existing person-
nel), with Board of Educ. v. Niagara Wheatfield Teachers Ass'n; 388
N.Y.S.2d 459 (Sup. Ct. App. Div. 1976) {rejected abolition of a nurse’s
position wheré no economy was achieved through the hiring of sevéral
health aides):

See; e.g.; Moser v. Board of Educ.; 283 N.W.2d 391 (Neb. 1979):

Santa Clara Fed'n of Teachers, Local 2393 v. Governing Bd.; 172 Cal.
Rptr. 312 (Cal. App. 1981).

California Teachers Ass'n v. Board of Trustees, 182 Cal. Rptr 754 (Cal.
App. 1982); see also Palos Verdes Faculty Ass'n v: Governing Bd:; 179 Cal:
Rptr. 572 (Cal. App. 1982). = _ .

Rylke v. Portage Area School Dist., 375 A.2d 692 (Pa, 1977).

In re Portage Area Educ. Ass'n, 432 A.2d 1170 (Pa. Commw. 1981); see
atso Cedonic v. Northern Area Special Purpose Schools; 426 A.2d 186 (Pa.

Commw 1981)

15978727)77Sells v. Unified School Dlst No. 429, 644 P 2d 379 (Kan 1982)

(reorganization of special educatxon services was good cause for
nonrenewal).

. Briggs v. Board oi; Dir., 282 N.W.2d 740 (Iowa 1979); Von Krog v. Board

of Educ., 298 N.W.24 339 (Iowa App. 1980).
The negonablllty of RIF varies from state to state. Sez, . z., Zirkel, niote 1,

at 42; Pisapia, “What's Negotiable in Public Education?” Gov? Unton Rep: 3
(1982):99. For recent cases; see, e.g.; Boston Teachers Union v. School
Comm., 43¢ N.E.2d 1258 {Mass. 1982) {job security clause held en-
forceable for no more than one fiscal year); Board of Educ. v. Cam/Voc

Teachers Ass'n; 443 A.2d 756 (N.J: App. 1982) (negotiability of impact of

RIF to be decided by PERC).

. Port Huron Area School Dist. v. Port Huron Educ. Ass'n; 327 N.W.2d

. Stow Teachers Ass nv. Stow Bd. of Educ No. 9985 (Ohlo App June 17

1981).

9. Hagarty v. Dysart-Geneseo Commun. School Dist.; 282 N.W.2d 92, 98

{lowa 1979).

30. Reed v. Edgeley Pub. School Dist., 313 N.W.2d 775, 779 (N.D. 1981).

For related reasoning by the Supreme Court, se the discussion of the M.

Hea]ihj—Gwhan line of cases in Chapter 3:

1. Von Krog v. Board of Educ.; 298 N.W.2d 339, 342 '(16'\&5 App. 1930)

1982).
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41.

42.

43

33,

47. (

. Green v. Board of Educ.; 433 N.Y.5.2d 434; 436 (Sup. Ct. App. Div.

1980); see_ also Currier v. Tompkins-Seneca-Tioga Bd. of Coop. Educ.
Serv., 438 N.Y.S.2d 605 {Sup. Ct. App. Div. 1981); Genco v. Bristol
Borough School Dist., 423 A.2d 36 (Pa. Commw. ‘980) . Perlm v

Board of Educ:; 407 N:E:2d 792 (1il. App. 1980) (board's good faith as an
issue subject to trlal)

Noipz Notes 18 (April 1983) 6.

35. Freiburg v. Board of Educ.; 283 N.W.2d 775 (Mich. App. 1979).
. &e, eg Padway v. Pa.lchesJ 665 F. 2d 915 (9(h Clr 1982), Rodng'uez v.

77777 ard of
Educ:; L 528 F. Supp 433 (E D Ark 1981) (rcjected sex dlscnmlnatlon

pretext claim); affd on other grounds, 692 F.2d 529 (8th Cir: 1982):

7. Sez, e.g., Witt v, School Dist. No. 70, 273 N.W.2d 391 (Neb. 1979); Fedele

v. Board of Educ., 39%4 A.2d 737 {(Conn. C.P. 1977); Coats v. Unified
School Dist. No. 353, 662 P. 2d 1279 {Kan. 1983)

. Paradis v. School Administrative Dist. No. 33, 446 A.2d 46 (Me 1982)

. Schnabel v. Alcester School Dist.; 295 N:-W.2d 340 (S.D: 1980).
. Litigation about the calculation of seniority is not covered in this chapter

due to space limitations. See, e.g., Andresky v. West Allegheny School
Dist., 437 A.2d 1075, 1079 (Pa. Commw. 1981}; Berland v. Special School
Dist: No: 1; 314 N:W:2d 808, 814 (an 1982)

See; e.g.; Lezette v. Board of Educ.; 319 N.E.2d 189 (N.Y. 1974); State ex
rel. Ging v. Board of Educ.; 7 N.W.2d 7 (Minn. 1942); ¢f. Dinerstein v.
Board of Educ., 408 N.E.2d 670 (N.Y. 1980) (upheld seniority right across
areas of certification).

See, e.g.; Hill v. Dayton School Dist. No: 2; 532 P:2d 1154 (Wash 1975)
¢f. Fercho v. Montpelier Pub. School Dist.; 312 N.W.2d 337 (N.D. 1981)
(upheld suspension of teacher who had nine years of tenure where there
was 110 factual allegation of violation of contractual seniority standard).
Sez, . g Bohmann v. Board of Educ 443 N.E:2d 176 (Ohio 1983)

(transfer or reassignment); Green v; jenkmtown School Dist:; 441 A:2d
816 (Pa Commw 1982) (promotlon)

1980).

: Palos Verdes Faculty As<'n v: Governing Bd:, 179 Cai. Rpur: 57§ 575

Ciara Eefd,’,n of Teachers v. Governing Bd.; 172 Cal. Rptr. 312, 317 (Cal.
App. 1981) (“special credential or needed skill").

. Alexanider v. Delano Joint Union High School Dlst 188 Cal. Rptr 705

(Gal App: 1983). For a description of California’s tie-breaking standard;

see Ovér\;iew of RIF Statutés sectldn in this chépiér

Dist. v. Horgan 449A 2d 776 (Pa Commw 1982) (substannal differerice
test applicable only to unwelghted ratings).

. Fatscher v: Board of School Dir:; 417 A:2d 287 (Pa. Commw: 1980).
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49. Cor~ur v. Fair Dismissal Appeals Bd.; 570 P.2d 1005, 1008 (Ore. App.
B : 7 5 TS
50. Von Krog v. Board of Educ 208 N.W.2d 339, 343 (Iowa App 1980).

51; See; ez, Phay, note 1; at 17:

52. Dykeman v. Board of Educ.; 316 N.W:2d 69 (Neb. 1982):

53. See note 49 and accompanying text.

54. Ar-We-Va Commun. School Dist. v. Long, 292 N W 2d 402, WS (Iowa

1980), qf Coats v. Unified School Dist. No. 353, 662 P.2d 1279 {Kan.

1983) The Coats court required; based on the board's past practice; corm-

_ parison across K-12 rather than merely 9-12). .

55. Berland v. Special Scheol Disi. No. 1, 314 N.-W.2d 809, 812-13 (Minn.
1982).

56. Sez; 2.z, , Kelley v. Ambach; 442 N.Y.S.2d 616 (Sup Ct. App Div. 1981)

Cole v. Board of Educ 457 N Y S. 2d 547 (Sup Ct App: Blv 1982);
57. Set, ¢.5., Dinerstein v. Board of Ediic., 408 N..E.2d 670 (N. Y. 1980); Olisik
_ v. Board of Educ., 450 N.Y.S.2d 518 {Sup. Ct. App. Div. 1982).

58. Fatscher v: Board of School Dir:; 417 A:2d 287 (Pa: Commw. 1980)

59. See, e.g.; Newman v. Board of Educ 424 N.E.2d 1331 (1ll: App: 1981);
~ Von Krog v. Board of Educ., 298 N.W.2d 339 (lowa App._1980).

60. Welsko v. Foster Twp. School Dist., 119 A.2d 43 (Pa. 1956).

61. 24 P.S. § 11-1125; I(c): Iti is not settled whicther this provision apphes to

promotions as well as suspensions; Compare Shestak v. General Braddock
Area School Dist.; 437 A.2d 1059 (Pa. Commw. 1981) with Green v.
___ Jenkintown School Dist., 741 A.2d 816 {(Pa. Commw. 1981).
62. Andresky v. West Allegheny School Dist., 437 A.2d 1075, 1078 (Pa
Commw. 1981); see also Sto-Rox School Dnst v: Horgan, 449 A.2d 796,

802 (Pa Commw. 1982).
63. Proch v. New Castle Area School Dist.; 430 A.2d 1034 (Pa. Commw.

o188y,
64. Godfrey v. Penns Valley Area School Dist., 449 A.2d 765, 769 (Pa.

Commw: 1982):
65. ORS 432.865 (1)(j). In such circumstances; as mentioned in the Overview
of RIF Statutes section, this statute requires the determination to be based
__ on merit and seniority. See note 49 and accompanying text.
66: Shandy v. Portland School Dist. No. 1, 634 P.2d 1377 (Ore. App 1981)

67: Higgins v: Board of Educ:, 428 N:E.2d 1126 (1iI: App: 1981); Herbach v

Board of Educ 419 N E 2d 456 (Ill App 1981) For references to Illinois’

68. Peters v. Board of Educ., 435 N E 2d 814, 817 (Ill App. 1982)
69. Schnabel v. Alcester School Dist;; 295 N.W.2d 340 (S:D. 1980).
70. Von Rroé v. Board of Educ:; 298 N:W.2d 339, 343 (Iowa App: 1980); ¢f.
Fercho v. Montpelier Pub. School Dist. No. 14, 312 N.W.2d 337 (N.D.
1981) (iealigniiieni prior to notice is sound management but not a legal re-

71: This section focuses on reverse discrimination cases: For dnrect discrimina-

tion decisions; se¢ nute 36 and accompanying text. There is also a line of
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72.

731
4.
75.

76:
77.
78.

85.
86.
87. 1
88.

89.

cases starting with Singleton v. Jackson Municipal Separate School District; 419
F.2d 1121 {5th Cir. 1970), cert. denied, 396 U.S. 1032 (1970) requiring the
use of nonracial objective criteria for condiictiig RIF in districts undergo-

ing court-ordered desegregation: Such cases are covered in Chapter A
Oliver v. Kalamazoo Bd. of l-_duc 498 F. Supp 732 (W D Mlch 1980)

498 F: Supp at 755:

706 F.2d at 763.

Morgan v. O'Bryant; 671 F.2d 23 (1st Cir. 1982); cert. denied; .03 S.Ct. 62
(1982); see also separate affirmance in this case, 687 F.2d 510 {ist Cir.
1982).

But 32z note 81 and accompanying text:

Arthur v. Nyquist; 520 F. Supp. 961 (W.D.N.Y. 1981):

Gf. M. Ware, “Reduction in Force: The Legal Aspects;” in School Law in
Changing Times, ed. M. McGhehey (Topeka, Kans.: National Organiza-
tion on Legal Problems of Education, 1982), pp. 132-141. This discusses a

proposal by the director of NEA's Teacher Rights PrOgrarns for a partlal

exception provision requiring that proporilonal employment of an under-
represented group be as nearly as possnble no less at any level after a

79: Wygant v: Jackson Bd: of Edue;, 546F Supp. 1195 (E.D. Mich. 1982).

. Minnesota provides some direction by statute; permitting seniority to give

way where it places the district in vnolatlon of lts affirmative action pro-

1. Ser “Settlement Reached in Teacher Layoﬂ' and Mlnorlty lelng Case

Center for Law and Education Newsrotes (August- September 1982):7:

2. 103 S.Ct. 293 (1982). The NEA filed a brief in support of the affirmative

action plan in these circumstances. Sze Education Week; 9 February 1983, p.

: S‘", eg, , Zirkel, note 1, at 33-39; Phay, note l at 33 42

& Milne v; School Comm:; 410 N:E.2d 1216 (Mass. 1980); see also Boston

Teachers Unlon v. School Comm 434 N E 2d 1258 (Mass 1982) Bul zf

process proceduresrof the tenure statute are appllcable where board pOlle
incorporates them by reference.

Lacy v. Dayton Bd: of Educ:; 550 F. Supp: 835 (S:D. Ohio 1982).
Dorian v. Euclid Bd. of Educ.; 404 N.E.2d 155 (Ohio 1980).

Dail=sr -+ Board > Educ., 327 N.W.2d 431 {(Mich. App. 1983).

Glllesple v. Board of Educ., 692 F.2d 529, 531 {8th Cir. 1982); ¢f. Wllliarné
v: Seatde School Dist: No: 1, 643 P.2d 426, 432 (Wash 1982). The

Williams court stated: “We follow a functional analysis of the adequacy of

notice.” ,, oo
Andresky ym’West Allegheny School Dlst 437 A.2d 1075, 1078 (Pa.

Comimw. 1981); sz also Sto-Rox Schiool Dist. v. Horgan, 449 A.2d 796,
799 (Pa: Commw: 1982)

. School Dist. of Philadelphia v. Twer; 447 A.2d 222 (Pa. Commw. 1982).
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91:

92.

93.

94:

98. S

99
100.

101:

95.
96.

Chester Upland School Dlst 2 Brown, 447 A.2d 1068 (Pa Commw
1982). Like the decision in note 90; this case arose under Peninsylvania’s
demotion, not RIF, fegislation.

Reed v. Edgeley Pub. School Dist. No. 3, 313 N.W.2d 775 (N.D. 1981);
Fercho v: Montpelier Pub. School Dist. No. 14, 312 N.w.2d 337 (N.D.

1981); Von Krog v: Board of Edue:; 298 N.W.2d 339 (Iowa App. 1980);

Nagy v. Belle Verron Area School Dist;; 412 A:2d 172 (Pa: Comimw:
1980).

(Cal: App: 1981):
See 2.3, Providence Teachers Aasn V. Donilon, 492 F. Siii:ii:i 709 (D R.L

1980); in which the court ordered more schiﬁc reasons for RIF and, on re-
quest, a hearing where the board used “program_reorganization” for a
reason under Rhode Island statute, which only lists declining enrollment as
a reason for RIF; Freeman v. School Bd., 382 So. 2d 140 {Fla. Dist. Ct.
App. 1980); in which the court ordered a hearing if plaintiff can show that
the reason was pretextual.  _

Reed v. Edgeley Pub. School Dlsl No. 3, 313 N.W.2d 775 (N.D. 1981).
Palos Verdes Faculty Ass'n v. Governing Bd., 179 Cal. Rptr. 572 (Cal.

App: 1982).

7. Herfindahl v. Independent School Dist: No: 126; 325 N.W.2d 36 (Minn:

1982).

on chal Problems of Educauon 1983): o
Berland v. Special School Dist. No. 1, 314 N.W.2d 809; 816 (Minn. 1982).
Walier v. Independent School Dist. No. #57; 323 N.W.2d 37 (Minn.
1982).

Sez note 58 and accompanying text.
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agency shop:

arbltrabllnty

cert: denied:

de novo:

dictum:

an arrangement whereby employees must
become union members or pay a service
fee to the union as a condition of con-
tinued employment (An agency shop is as

restrictive as a union shop or closed shop.)
refers to whether a particular grievarice is
substantively and procedurally eligible
under a collective bargaining agreement to
be heard and decided by an arbitrator.
power given by contract or statute to have
priority for a position over other
employees in the same area of qualification
when there is a reduction in force:

discretionary denial by the Supreme Court
to review a case when the losing party petl-
tions for appeal by a writ of “certiorari.”

footiote s1gnal to indicate that a cited
court decision offers related, not direct,
support for the statement(s) in the text.

a contract that is automatically renewed,

thus havmg the eﬂ'ect of tenure:

hterally, in fact i.e., actually occur rmg
although not oﬂicnally sanctioned.
literally, “by law,” i.e., occurring as a
result of official government action:.
hearing or trying a matter anew, as if it

had not been heard or tried previously.
statemeit in a judge's written opinion that
goes beyond the holding, or principle, of

subsequent cases.

short for “due process of law” in the 14th
(and 5th) Amendment, which has been in-
terpreted to mean private procedural and
substantive rights protected from govern-

meiital interference.
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equal protection:

equitable relief:

injunction:

invidious:

irrebuttable presumption:

liquidated damages:

prima facie:

short for “cqual protection of the lawy” in
the 14th Amendment, protecting the in-
dividual from invidious discrimination by
the government.

a special remedy; such as an injunction,
ordered by a court when ordinary, icgal
remedies; such as money damages, are in-
adequate.

literally, “below,” i.e., signifying a cross-
reference to a subsequent part of the docu-
ment or chapter.

a court order, based on equitable con-
siderations, requiring the defendant to do

or; more typically; to refrain from domg a
specified act:

|llegal typlcally used in relation to
discrimination that is not permitted by
law.

a Concluswe prcsumpnon that rcqulrcs a
finding of the proved fact, and thus is not
subject to being rebutted, once the
underlying evidence is presented.

the sum that the party to a contract agrees
to pay lf hc breaches his obhganons urider
the contract, the sum bemg an estimate of
the probable damages that will ensue.

reférring to a case that | presents no actual
controversy; typically where the issues
have ceased to exist.

the complaining party, i.¢., the person(s)
bringing the suit at the trial level (against
the defendant).

after the fact:

literally, “after this,” i.c., afterward.
literally; “on its face,” i.e., evidence that
establishes a suﬂicncnt case for thc suing
party such that the burden shifts to the
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evidence.

RIF: abbreviation for “reduction in force;” a
term for temporary or permanent loss of
position(s) due to the condition of the
emmploying school district rather than to
thie actions of the eniployee ediicator.

supra: literally, “above,” signifying cross-
reference to an earlier part of the docu-

ment or chapter:

suspect: a classification, such as race, that merits
strict scrutiny by the court and thus re-
quires compelling justification by the
defendant governmental agency.




Abolition of position; 177
Academic freedom, 62-65
Affirmative Action, 26-27, 107- 108
18%-185

Age Discrimination in Ex?xﬁié&ﬁéﬁi
Act 43 45

,,,,,,,,,,,,

31; 71
ageiicy shop, 99 jb.’;-jDG
arbntrabﬂlty, 109-111

bargaining unit; 104
constitutional issues, 99-702
exclusive representation, /04
First Amendment, 701
grievances; 109-111
impasse; 112-113 =
legislative process, 111-112
negotiation rights, 705
representation; 702104
scope of bargaining; 106-109
seniority, 26, 31-32, 105, 172
strikes, 10, 109, 113-115
Boards of education

arbitrary action; 15; 16; 18; 31,
71

authority, 18
contract provisions; 7-9
open meeting laws, 115-116

Breach of contract, 7

Certification; #-6; 25, 37
renewal; 5
) rcvocatlon, 5 6

1983; 3, 92
Civil Rights Attorney’s Fee Award
Act of 1976; Section 1988, 93
Collective bargaining, se Bai'giiiiiiig
Compellinig state interest, 23
Constitutional rights and issues
academic freedom; 62-65
association, 60-62
free speech, 17, 56-60 81 168
179
hearings; §7-92
liberty interest; 80, §3-84
notice, 13, 86-87
privacy, 69-73
procedural, 16; 17, 6%, 78-97,
186-188
property right, 10, 80, 81, 82-83
religion, 38-40
Contracts, 6-10, 82-83

administrative regulations, 9

199 208

ERIC

Aruitoxt provided by Eic:



board pohcres, 9

brcach 7
|mphed 7
property right; 10; 80
state statutes; 6; 8
substitute teacher, 8, 12 _
supplemental contract, 10
status determination, 6
Pemotion; 16; 17
Discrimination; 22-5¢4
age, 42-45
disparate lmpact 2¢; 32
disparate treatment; 24, 29, 3¢
handicap; #0-42__ __
national origin, 36-38
race, 22-27
religion; 38-40
sex; 27-36
Dismissal, 79-80, 15¢-169  _
immorality, 6, 32, 69, 70, 71 80
15¢-159
incompetency; 5; 15, 80; 159-163
insubordination; 10, 58, 64, 80,
142, 163-168
Documentatlon, 122-136 160-161
Diie process, 6%, 78-97, 186-188

Equal Pay Act, 28, 33-3¢
Equal protection, 3, 22, 23, 32, 37,
41, 78, 84, 140
Evaluation; 721; 137-153, see also
Documentation
criteria;, 143-14¢
remediability, 147-149 161-162

First Amendment; 17, 55-77, 81,
122, 168,179
Fourteenth Amendment, 3 22 28

32, 78, 84, 140

Licensure; ¢

National Labor Relations Board,
w
National Teacher Examination

(NTE); 23

Nonrenewal, 79, 80-8%
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Opeén meeting laws, 115-116
Procedural due process, see Due pro-
CCSS

Public employment relations board
(PERB); 108

Quahﬁcatlons, 1 6 61, 69, 140, 182
certification, 4-6; 69 140
competitive examinations; 2; 23
loyalty oaths; 2, 61 _
professional growth, 3
residency, 3

Rational relationship test; 3; 4; 23;

24, 69, 100 _ o

Reduction in force (RIF), 14,

171195
basis; 172; 173-178
call-back, 188

i‘éiéhiibﬁ and seniority,
180-182 )
transfer and realignment; 181,

183-185

Religious nghts, 38 ?0 67-69
establishment clause, 38
free exercise; 38; 68-69

state law; 40
Residency; 3

Sexual harassment; 35-36
Strikes; 70; 109; 113-115
Supervision, 9, 10 B
Suspension, 6, 7, 15 16
Tenure; 10-14, 82, 138, 139-140,
180
by default, 7, 12, 13 i
probationary period, 11, 13
waiver, 13, 74
Tite IX; Edacation Amendments of
1972, 28-30
Title VII, Clvnl nghts Act of 1964
3, 23-45, 72, 179

Transfer; 16-17; 181



